





toa! CMT 
—26 
— — —8 —— 3 
ened . a * — ay ite J Pe ure EI ea ——— aa 
‘ . ‘ ve J oe J i) htt i Ws 4 J Wee Hees a 
: ; y i ; } D — kena et — 
’ * —8 
yee : : : ty aT Oe aS ! . etter ae —0 wh 30 OH 
—8 ane MaKe TER ' : ’ Y Ay Ey —D— Pid atta, 
RT CRS t hs 6 Hy : —566 
—J Po i : ' A p> i pe a latsr east — — See 
‘ 


; : é ; aah Heep A " : — — — 

ta — 335866 J baer? pif tte Sits oa —— taryig — 
ry er : yy ten iS ; ates 4 144 re —— ey ery oss 
is — — 


J 
* 


J 
' 


aes 
high 
— —— 


2 


ae 


+ 





] ‘ ’ ; 4 ity ; rho 39 * J % a 
a : : ie sett Mat ERR OTR RR Re eRe —— Add esas aan te 
—R — + fi 
; — ay ; 99 3* Tale 
| is PANS LAD 5— ais RBH Tae Kate he 
; ; i ‘ } ifs — 
i f ‘ ; >, — Ns j ' Widest 3 —2 —95 
vat : ; ‘ fa : t i i — 











J 
9 
J 1 
Pinal 
J 


PAs 
Fee 


Bias: 


J 





Digitized by the Internet Archive 
in 2010 with funding from 
CARLI: Consortium of Academic and Research Libraries in Illinois 


http://www.archive.org/details/illinoisappellat187illi 













— SO" Et ay 
fe 23 
Pfs» 
| October Term, 1913. No. — 
| 44 ~ 19425 ; 
87 I.A. 1 


ELIZABETH GORDON SMITH, 
Defendant in Error, 
Error to 
Municipal Court 
of Chicago. 


Va. 


AMERICAN CARSET COMPANY, 
& corporation, 
Plaintiff in Error. } 


\ 


* 





MR, PRESIDING JUSTICE SMITE DELXVERED THE OPINION OF THE COURT. 


‘G 
Ronee 


Pigintiff in error, Americ on Corset Company, proae- 





Outea thie writ of error to review a Judgment entered in the Muni- 
cipal Court of Chicago againet it in favor of Elizabeth Gordon 
‘ Smith, dafsndant in error. The defendant in error, plaintiff be— 
| low, brought an action for $165.37, for balance alleged to be due 
q for sslary and expanse while in the employ of the plaintiff in 
| error under a written contract, Plaintiff in error filed a sete 
off of $306.70, for goods, wareo and aerchendies furnished to de- 
fendant in error and retained by her when she quit her employment, 
The tris] eae had before the court without a jury. The court 
found for the plaintiff on her claim, and for the defendant belox 
On ite eet-off,ond entered judgment for claintiff and againet dew 
fendant for £16. 

Bo written Propositions to be held ae law in the 
Seciaion of the eves were submitted to the trial court. Ho 
~ questions of law are, therefore, raised ty the record, whick z#e 
can review, Merrimac Paper Co. v. Illinoie Trust & Savings Bank, 
129 Iii, 206; Bank of Wichigen City st 21. v. Haekell st al., 1324 


id. 587; Mutual Aid Ageociution v. Hell, 118 id, 169. Wo questions 








upon the rulings on the evidences on the trial are preserved in the 
record or argued by counsel. The only Gueetion then that ie open 


for our consioeration on thie writ of error ia whether the ovie 
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dance suetaing the judgment, Upon « review of the evidences, we 
Cannot suy that if dose not suppert the judgment, The judgment 
ie affirmed, ? 

APFIRVED, 
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—— 


/02 





77 = 19459 


THE QUALITY CAR COMPANY, 
& Corporation, 
Defendant in Error, 


187 1.4. 2 


Error to 
Municipal Court 
of Chicago, 


* va. 


\ 


\ 


J. J. CORKILL, 
\ Plaintiff in grror, 


Xt 
% 


* 


MR. PRESIDING ‘JUSTICE SMITH DELIVERED THE OPINION OF THE COURT. 

\ 
This writ of error bringe before us for review o 
judgment in the mereire Court of chicago, The plaintiff, The 
Quality Car Company 5, sued the defentant, Corkill, for a balance 
of €142.83, claimed ie be due for work and labor performed, mae 
terial furnished, and otorace. The main proof woe an aecount 
steted, and the queation “pere is one of sufficiency of prosf of 
6h account stated. The triad » wae befere the court rithout a 
jury. Ko propesitione of law were submitted, end, therefore, 
MO gusstions of law are preserved for cur consideration, except 
the rulinge of the court on evidence. 

The svidence of an secount etated covering the 
Glaim eued for is abundantly sufficient to establish a etated 
account. The plisintiff, by ite bookkeeper, Rllia, proved that 
it mailed invoices to Corkill every time shen any work wae done 


for him or material wae furniehed, In addition to thie, it sent 
never 


hin bills on the firet of every month, snd hefmade a protest or 


ebjsotion concerning the bille, or denied that he owed the HONBY 
The defendant Corkiil admitted that for a long time prior to the 
commencement of the suit he hed been receiving the bills fro the 
plaintiff at hie office in the Piret Notional Bonk buiiding in 
Chicago, Tilinoie, Defendant did not deny the testimony of 71446. 


We think on thie teatimony the trial court was justified in finding 
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that an account stated had been establiehed. furlitzer Co, v. 
Dickineon, 153 Ill. Apr. 36; Dick v. Zimmercnan, 5307 Tl]. 636. 

Where a onee @t law ie tried bafcore the court with- 
out & jury, it will be praeumed that the court disregarded all 
in competent testimony and decided the case upen the competent 
eVidence alone. Knight v. Collings, #237 111. 348, The prinei- 
pal objection to evidence received wee to the adwiseibility of 
plaintiff's ledger. Thia wae offered not to sstablieh the ace 
count etated, but to ehow that iteme of arsedit claimed by Corkili 
had been credited to him in the account, The submiesion of the 
ledger for that purpose in view of the testimony ae to the mane 
ner in which it wae kept and the eources from which the entries 
therein were posted wee not erroneous. 

Plaintiff's etatement of claim deciared upon an 
socount stated. Osfencant's eetecff arises from en entirely die-~ 
tinct and separate transaction for unliquidated dumsagee, nawely, @ 
Previous contract between the rarties for the sale and purchase 
of an automobile which was the subject matter of + previoue guit 
between the perties eherein the plaintiff had recovered « judgment 
sgainet the defendant. The dgfenidant's set-off cauld not probebly 
be brought into the csae, 

The judgment ie affirrsd. 

AFFIRWED. 
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Letoder Lory — 


No, 
BE - 19470 
BISCONSIN IRON AND WIFE BORKE, ) 
& corporation, 
Defendant in Error, 
} Kyror to 
ee. Municipal Court 

\ of Chieago, 

CEORGE F. STILZS CONSTRUCTION f 


COMPANY, & corporation, 
Pigintat? in Error. 


' /187 LA. 4 


\ 


4 
Py 
3 


MR, PRESIDING Justice SvITh DELIVERED THE OPINION OF TEE COURT. 
| \ j 


An setion was brought in the Municipal Court of 
Chicago by the defendeat in — Wiecongain Iron 4 Wire Works, 
againet the George ¥, drause cofetmuetion Company, plaintiff in 
error, for $71,430, cls hed to foe & balance du@ on & contract for 
the furnishing by the defndant in error to the plaintiff in 
@rror of certain ornamental iron work for @ poet office. Proef 
of the plaintiff's priva facis case wae weived on the trial, and 
thereupon the defendant in error rested its case. 

Plaintiff in error then offered in evidence ite iste 
ter to tie defendant in error, dated June 27, i912, in which sa¢6 
encloeed a chees for #104,.55, with the statement that it wae the 
balance due ae shown by plaintiff in error'e booke, and it fure 
ther etated that the defendant in error hed felled to give pisine 
tiff in error eredit for certain itewe amounting to #71,30; it 
aleo put in evidence the chack for $104.35 enclosed in the letter 
With the endorsements thereon, Filvintiff in error sleo offered 
@ letter of June 28, 1912, written by defendant in error to plsin- 
tiff in error in reply to the forsgoing letter of June “7th, ia 
whieh 4¢ ie etateé that the Wieconein Iron & Sire Works have 
Credited the account of pleintiff in error for freight ond drayuge 


On @rea gratinge, srecting hitching rsil,anc two other freight 
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bills, making « total of $12,650, and objecting to the item of 
$68.80, and Claiming that the account of the slaintiff in srror 
stands debited with $58,80, Thie wae a1] the evidence offered 
in the cases. Judgment wae rendered in the court below against 
plaintiff in error for $71.30. A judgment for $58,80 wae ware 
ranted by the waiver of vroof by the defendant of the pleintiff's 
case, The letter of June 28, 1912, statee that the defendant in 
error had oredited the account with itese ewounting to 212,50; 
hence the judgment is too lurge by thet arount. The judgment wiil 
be affirmed on the defendant in error's entering s remittitur of 
$12.50 within ten deys, each party to pay ite own costes, other- 
wiee the judgment will be reversed and the cuuse remanded. 


AFFIRVED ON PEMITTITUR, 
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letober Term, 1913, 


No. /6%6 
108 = 19491 [ 
CEORGE SHIELDS, 2 
Defenient ia Error, ; 
fever to 
Vu. Municipsi Court 


x of Chicage, 
4 BERGEBDABL-BASS ENGINEERING & COR~ ; 
STRUCTION COMPANY, H 


j Plainsiff in €rror. 
7 1.A. 5 





WA. ZAEGIDING JUSTICE ENITH DELIVERED THE OBINION OF THE COURT. 


This writ of error ig prosvevted to reverse a judg- 
went for $400 entered upon the verdict of @ jury in the Municipal 
Gourt of Chicego in an setion for dawages;on account of pereonal 
injurive, | 
George Shields, plaintirr belos, defendent in error 
bers, *ee & etructural iron worker of some stone yters' experisncs 
and tas working for defendant below, plsintiry in error, at hie 
regular occupation on March 2S, 1913, ie the ereetion of a sehgoie 
buliging in the eity, of Chicege, Thay wee working with Shieide 
juat cricr tc the acvldent of xhich ba eomrleine another bron worke 
ey by the name of Sehsdkner. Gha ganeral foresan of tha work wae 


ou@ SCobleman whe hed authortty over voth Shields and Soheckner, 





dust prior to the acid ont, Oobleman directed them to come to 

& Certain piace of the work near #hich he (Gariensn) was standing 
and eeeiet in placing aud connecting a serteda etesi beam.  Gabic- 
an atood on a brick G31 and the beem in question eas to reet on 
the *ii1 there Gablewan fae ¢tonding ai one end and be connected 
with encther Iebeae or lintel «hich extendsd across a corridor and | 
which ran parallel #ith the e431 on whieh Gablieman atood, The 


| 


inehes high emi 14 faet long, «sighing some 400 pounde, Thera ver 


iinte] in question was an Iebeaw geome 4 inchee wide, if to 14 


fianges at the top end bottom of thie beams, The beam which was te 


be put in plsce was s 15 ineh beam about 13 feat long, onc weigh 
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geome 840 pouste. Goolewan celled te Shields and Seheckaer sey- 
ing, "Come over here, fellowes, and we wili put this beam in." 
Shieide and Seheckner thereupon went cut upon the 14 foot iintsi 
and sat etraddiing it, facing each other, with the end of the 
1@ inek beae, to be pleoced, between then. Gebleman then said, 
"You get thei end and I'll get thie end.” Shadeidse and Scheckner 
put their arms under the 12 inch bewm, lifted it up ang started 
to 1ift it over the top flonge of the 14 foct lintel upon ebieh 
they est. Gsebleman, at the same time, lifted the opposite end of 
the 12 inch beam for the pur ose, ae he testified, of eteadying 
4t while the end at which Shields wae working ese vlacsd between 
the two flanges of the lintel, *hila the wen were in thees rene 
pective positions, the lintel upon which Shielde and Seheokner 
were eitting, tipg¢ed tosard the wxil where Goblewan wae etanding 
and both beame, with Ghieglde ard Echeckner, fell toe the flegr be- 
iow, @ distance of from 10 to 14 feet. Shields and Scheckner 
testified that Geblemen pulled the beaw toward himesif, thus 
caueing them to lowe their balance, while Gublemen testified that 
Bhielde anc Scheckner lost their hold on the 12 inch besw ana in 
trying to recover it, leet their balance end feli. 

ixcept aesbove, there ia no conflict in the teati- 
mony with reference to any of the seeential fecte ef the accident, 
It hap: ened in daylight and no evidence «se offered of any hidéen 
dangers er any perile unknown ta the plieintiff. 

sexyious exror wee comeitted in the inetructione 
given to the jury. In view, however, of the undieputed fecte in 
the casas, wea do not deem it necesesry to diseuee the instructions, 

It 4e the weil settled lew of thie «tate that the 
mester is not liable to the servant for an injury received through 
the negligence of « foresan while acting ae a coelsborer with the 


@orvent where the injury ie the reault of the way in which the 
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ooemon work is done and not of any exerciag of the foremen's 
authority. Gall v, Beckstoin, 173 Til, 187; Baier v. Selke, #12 
iad. G12, In any view of the evidences, Gableman, at the time 

of the aceident compleined of, wae a fellow-gervant of the pleain- 
tiff Ghielde 46 to all acte which in any way contributed to the 
piaintiff*e injuries. Ths @iiegation of negligence upen which 
the plaintiff sought to recover wae thet the defendent negligentiy 
turned over and cauged to fell the beam on which the plaintiff 

Wae eitting. Aseuming the truth of the pisintiff'e account of 

the accident, that Gableman pulied the beam, of which he and the 
piedotiffg rere holding ocposite ends, in ouch & *ay ae to overturn 
the beam upon which the plaintiff wae eltting, ceusing him to fali, 
it is wndisputed that the pleintiff and Gableman were co-cperating 
at the time in the physioal act of plecing and connecting the par- 
ticular beas which they were handling, The alleged set of Gabie~ 
wah in pulling ths beam wae perforsed in the couree of thiscor- 
HOD emrloywent and cannot, by any fair conetruetion of the vie 
dence, be said to be an act dune in the exercise of the authority 
veeted by the plaintiff in error in Gsblewan to direct the work 
and the workmen, Thet the forewan and workmen under auch circur- 
stances ara fellow-servantea ce to such aete ile a famiiier ruie 

of law in thie etate. 

There ig no evidence in the racerd of any direction 
given by Gableman to the pleiatiff, dirseting him inte a plisee of 
unusual danger, The only order given by Gebleman to the plain- 
tiff wae thet he and hie comranion, Scheckner, go to the place 
where the beam wae to be wet and saeoiet in plecing it. The order 
ae la general terme and there wae nothing in it which hed any 
tendency to mislead the claintiff ae to whatever dengsr there 
might be in doing the work, and there wae no direction ae to the 


method to te exployed in doing it or s@ to particular positions 
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to be cesumed by the workmen. uch an erder could not mialesad 
the plaintiff in eny way and could not be the basis for recovery 
in w tort setion even if the recovery had bean eought on thet basle, 
Republic Iron Co. v. Les, 237 111, 248; Becker v. Tilinoie I. & 
B. Ce., 161 Til. App. 408, 

The claintif? Shieida at the tine of the accident 
Wags OR experienced structural iron worker of seven or aight 
yeare' experience in dolmg the partioular kind of work in which he 
W46 engaged at the time be wae burt. There ie no evidence in the 
recerd that the conditions unfer which he wae lebvering *#re ubueual. 
All the conditions and dangere ere ag open and spparent to 
Shigida se to the defendant or ite reprasentetivesa. There wae ne 
Claim that any of the conditions or dangers were unknown to the 
plaintiff, Upon thie otate of facte it can hardly be seriously 
contended, «¢ think, that all ths rieks by reason of which the 
plaintiff wae injured vers not sceumed by him, 

The work being Gone by the pleintiff and hie feiiow 
Workman at the time of hie injury #44 in the sreetion of « builid- 
ing; the conditicone under which he labored vere tenporary and 
constantly chunging by reeeon of the neoesssities of tha work ite 
eelf. It is siesentary that the ordinary rulee imposing upon the 
meeter the hon-delegeble duty of furniehing bie emplcyse with @ 
reasonsily eafe place to work de net apply under such circum- 
etances, Villiage of Yontgowery v. Robserteon, *20 Ili, 486; Heat- 
ley v. Fuller Co., 166 Til, App. 85; Gerughty v. Grace So., 157 
id. GOs. 

Uson the facta there can be no recovery in thie 
case, The juégment le revereed, 

REVERSED, 


=~ 






























— BEELORS Fou Mivoe redo He GOUT wEmtTOw ody Ys Sembeue 
tt stuss otf 0d t00 Shwoo Bea 'yow ens at Tit 
Rkied Fed nw tegeon hen bed YXOWOOET oft T2 neve colses 
OBE stewbist 26 waved Oot . {21 WHS jeed od ONES 
mor vege’. t0T See 
a — To suty o4d tm stletd®? Mivateteest 
i al "igh “se woven Yo sotto wexk ⏑ ⏑ ⏑ —— 
_ Mata os dsov Lo bats sabyodiera o42 gated at sowetisgae * 
| Pat WE eometve on oF exes? .¢nust wan an ome wes 16 ceaegne eee 
Auty IEF Qulrel<: saw ed doliv rehey aMoltidace es: tadte 
‘od Snevaqqe base gece cs eves siegons hes <nesengenl 
——— — eevtesdasuerjes ofl Te Snabaets? edt oF es 6B 

| 806d mvomtaw ere ereyasd 10 aaotstonve ext 6 yam sae Ol 
— — 
| RIE Hetde Ye woeees Ts cdeds 069 Lie esd reteset | 
' aid Ud bemevss ton over tevetar aoe * 7 J 
BBeen oid dae Montala eft ys ene yoled weow wT 9 Re We: 


Ne 


J 


ee 


| sBEbed 2 to sottoste 49 af wew yxetat oti Yo Omte adv de a 
bas YIeIOGHey ete SevOdel ex Avid~ yesMa eaotTtBtoD ee 
Wt Weow edd To oolelaveven est Yo soaseT YS gatgauts Vsaereaee 
| : ene Bog gateoual soluc yseotdto ed!) iad) yeatweeele of ET” aide 
2) A MEEY weYoi ome etd gaidetarw? to yeud oldegelebudod ead * 
dots dos webtw yloge ton wb toe ot eoelq Stes (Ldenosses 
 Sewet pees 0110 oar Moartedo® © qidwegstew Yo egalisy — J 
ee Yl ,.09 sosrd .v yIhgened (68 .eqh iD GOL ,.09 verte vee | 
s *2 
[ae 8s ai yrevoees on Ui nom S168? BIOeY ede cod aan 7 bi 
mn 


— sdéeveves 01 ⸗ν edt -leeed ae 
* * * 
* -T3QTRVE ge ator ee 
a 
7 1 4 Aghe | 

— C35 ? diam 


Lf CO EECET 


t 


nek erm, 1913. No 
183 ~ 19542 i 
J 

L. FISH FURNITURES COMPANY, H 


i 


& corporation, 


grrer to 

ve. Wunicioal Court 
of Chicago. 

RELIABLE STORAGE & VAN COMPANY, 

a@ gorporation, q 







Defendant in Error, | 
) 
Pisdetife in Error. 


18%¢ 1.A. 6 


UR. PRESIDING JULTICE SMITH DELIVERED THE OPINION OF THE COURT. 


‘The L. Fieh Furnitugs Company brought en action dn 
the Municipal Court of Chicago ugainst Elizabeth Caird and the 
Reliavis Storage & Ven Company, @ corperetion, The writ was 
eerved 28 4 suamene Upon tha Ver Comrany, and no property having 
bean taken upon the arit, the detion wae changed te trover. The 


piaiatif('s amended etatetent of cisis ene for the value of goode 


ateted to be the property ef the plsintiff and sileged to heave been 


wrongfully converted ty the dufendante, 

Zligabeth Caird waa served with a evummone but the 
section wae later diswiseed ae to her. The plaintiff below Plies 
With ite statement of claim cepise of the inetrumente reiiec on 
to show title, being copies of « note and chattel mortesge from 
Zlisabeth Caird to the plaintiff. The Reliable Storare & Yan 
Compony filed an sffidavit of merits etating that it did not et 
any time etore the goode for the plaintiff sor wrongfully teke 
or detein euch goods; that defendant never herrd of the chattel 
mortgase in question ond sever hod any dealings *ith the pisine 
taff, and that ao dewand wae made upon it by the plaintiff for 
the gvode. 

The evidence showed that, im 1915 anj for sone 
y*ere prior thereto, the woman, whe wae meds o dafendant under 


the name of Blisebeth Caird, bad been running @ rooming or iodg- 
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ing hoves in Sout! State street, Chicage. She wae, in igl2 at 
lgast, known by the aeme of Mre. ©. Johneon. On Avguet 10, 1802, 
he appesere to huve purchased 4 quantity of bhoueghold furniture 
from the plaintiff, the L. Fieoh Furniturs Company, at which tine 
whe axecuted to that company her prowiesory nete for 21149.76 

for the purchese price of the furnitures, The note wae payable 

in monthly dinetelmentes, the laet inetalment falling dus on July 
ll, (Vie, At the tine of the purchases she aieo @xeouted to the 
plaintiff, L. Fioh Furniture Company, her chattel sortgage bear- 
ing date Auguet 10, 1900, eovering the furniture so purcha#ec, and 
the mortgage eas soknowledged and on Auguet £7, ifce, duly te 
corded, The note and sortgegs «ere executed in the names of Caird, 
re, Caird (or Jebnson) used the furniture in her recming house 
until Merch 11, 1912, shen ehe ceurned & quantity of her furniture, 
including eome or oi] thet she bought from the pisintiff furniture 
company, and cther furnitures, to be placed in storsgs in the “are~ 
house of the defendant, Reliable Storage 4 Van Company. fhe made 
her arrangesente in regerd to the hauling and eterage with George 
W. Jones, the president of the eteorage company, the negotiations 
being conducted by telephone ao that Jones never aaw Yre, Caira 
(or Jobneon) until the case eae tried, Jonse teetified thet on 
Wereh 11, 1812, the day the goods were received, he wrote cut @ 
warehouses receipt for the sae¢ snd gave it to bie eon to be maii- 
ad to Mre. &. Johnacn, 53 East Congrees atreet. There ise some cone 
flict of evidence aw to whether Mre, Caird (or Johneos) ever re- 
ceived thie reevipt from the eterage company. Mre. Caira teati- 
fied that she gave one Haase, an empleye af the L. Fieh Porniture 
Compusy, pleintiff below, the adérese of the storage eampany ana 
sent him to that company's warehouse to look eftar the goods, anc 
that while Hegeees vae ot her home she called the sterege company 


by telephone and told « person, whe oid ha wes Xe. Jonea, that 
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Haees wie going out there end that he represented the Fish oom 
peasy, whieh had a chattel morigags on the furnitures, Hesse tea- 
tified that be heard Ure, Caird ( or Johnson) wake such etate~ 
mente shile taiking at the telephone; that Ure. Caird gave hin 
a lip of paper reading, "Pleage deliver to veurer warehouses rece, 
RB. Johneon ne Caird,”® that he went to the storage company's ware- 
house and presented thia slip to George ¥. Jones, whe thersupen, 
in hie presence, wrote and dslivered to him the sarehouee reogipt 
in question, and that he then told Jonee that he (Basse) repreesnt- 
@d the L. Fieh Purniture Company, who vere the ownerea of the goods, 
and had come to eee about Bre. Caird's warehouses receipt, He fixed 
the time of thie occurrence u@ April, 19122. 

This teetimony wae dunisd by Jones who teetifisd that 
ho ones at any tie eslied upon him from the Fish company with ref- 
erence to the goods in qusetion; thet he never gow Haaes pricr te 
the trial of the case; that he never heard the name Caird in con~ 
haction with the matter until he was eerved with the replievin «rit, 
end that he Enss the women only by the sare of Kre, £, Johnson, 

On July 18, 1812, the goode wore taken out of ator- 
age, no cherges having teen paid, and were sold by the defendant, 
Reliabie Storage & Van Company, to one Roeenatein on July 31, igie, 
One Etein, « bookkeeper and credit wan employed by the L. Fish Pur- 
hiture Compeny, testified that in Auguet, 1v15, he celisd the Ra- 
iieble Sterags & Van Company by telechone «nd caked Jones how such 
etorages wae due on the Fieh company's poois, and Jones toid his 
the goode were soid, end that be asked Jonee if he did not know 
the Fieh company had o mortgage and 6 worshouss receipt on the 
goude and why Jones did not notify bham, and Jon¢e eeid that he did 
not think it woe néeosseury. 

On the trial, after giving the usual inetruetions 


concerning the eiemente to be conwidered in weighing the evidence, 
































mee Geld edi betaneuerqet of sad? baa orea⸗ suo gates ane. e 
00) cossti \erusinre? ed) ao ogeg! tom Lettade « — 
_Serere dome otam (noentol to ) dite oul Genes 06 $4 


ae ate 


. abd eve Othad .o1¥ dads jenodcetes odd 29 gabatas ef 
seoen suvodeser versed of reviled veasl® ,gxtbone wegee % 
sonar a’ ynagmne epenede edt of snen ed tnd? SAEED OF. ¢ soem 
oumered? ode onaol .F eyrosd of gife #14? deraonetg 2 


* ——— 
ee cpmmieuse ody ald o0 Brewhign ken etane * + ae 
/ stoeseaqer (eeadl) ov sed! weno’ bios aedt od tad fae —R 
as 


seboog was te erearo ods stee ode ssaeqnad orus hawt dott . 
+ CDRs 9. — 


exit of — eaucdetar a* bated sat Suods coe os ence ⸗ 


> (ee ae 
340i .fhagh es sour riwave ends te ta bs 
fad? ReLIEse62 OS aemol Ys tetace oar ynoubsaes eter | J Pe 
4 dete Wagueo dot edd sort ald aoqu bel leo eats 23g oon 
8 rolag ae4all tee seven ef sadz —R& ai oboag eds or 


ory 
*20 at bsied ewen odd treed seven ef sat jeead ed? to 


. 


> 


* 


tite aivetqe: ed! atte bevree oar ad tieae veeten ods * 
we aes 
wopadol «2 ot to omen ef# yd yiao ences ett wend he * 


“1038 to fue sedet exew eboog ods .Sief Si yfut a0 r ae 
8, ee 
homaeteb ett yd Bios exes bas .dieq seed gaivad septate on _ 


v 
LOL .st vind Bo aletagesoh ofe of ,Yoaeqned as¥ & egetess es jake a 
104% duit .J ed: yd beyolane ana tibero base seqeediood » ——— 


oh aft beliae os ,S50L ,Javgud al tads Seliizes? pint 
Bd A4⸗ 
dove od nenob beter dee snodgeles yd aegoed aa¥ & ogei098 eld 


® se 


7 re ies 
feck jon G15 ef ti eeaol bedes ed tad? bae . bios e188 e⸗ ei 


mid bic) semol bas ,eteog e*yneqnoo dealt edd ae sub saw 


ods GO Jqieoet Sovedoten & dae epegs te" « bed yasysoo dell ot 1am 
it 
bib od dais blew esack bee yamdd Walton Jou bib aenck yaw bas 
-(rasaeoen aoe th kaids toa 
* ube IJ 
wi Laue u on? Autri⸗ tetls fatat ods ao 


eras — ide eel 
idgiow at derebtoues ad of einenele odd A 
— ae of aR Aa 







wn A oe 


the court inetructed the jury that the property eold by the asfend- 
ént belonged to the plaintiff and was erongfully #old, and that 
they should find the defendant guiity and assese the rlaintiff'te 
Gemegss at such eum ae they found from the preronderancs of the 
evidence the property was worth at the tine of the esis, aad de- 
liversad to the jury a form of verdict ag follows: 

"fe, the jury, find the dufendant Reliable Storsgs 

& Yan Company, guilty of heving maliciouely, wickedly and in- 
tentionsily, and with intent to injure ani deffaud the piain- 
tiff, and convert to its own uae plaintiff's goods ond chate 
tele, end aseece the pisintiff's damages at the gum of...... — 
gollare,* 

adding, “whetever you gentiewen herve in mind the erocerty wae 

worth at that time.* 

There wers three queetions of fact for the jury to 
determine: (1) 414 the defendant below have notice of the plisine 
tiff's chattel mortgage? (%) the value of the goode covered by 
the sortgage et the time of the esle by the defendant, and (<¢) 
ehether storage wae due the Gefendant at the time of the serie of 
the property. Theses issues of fact should have been eubmitted 
to the jury, and evidence should bave baen admitted on behalf of 
both partice upon the whole cesze, The court, however, after 
pisintiffg had sddueced several] witaeseses and ope eitasss had been 
produced on dehslf of the defendant, reetricted the defendant to 
proof of the vaius of the goods in question over the objections 
of the defsodent made at the time, ond gubmittad only one question 
for the jury te pase upon, namely, the vaiue of the property at 
the time of the sale, Thig wee revereibie error, 

The court eiso erred im submitting to the jury one 
form of verdict which raqvired thew to find the defendant, Reii- 
able Stersge 4 Van Company, guilty of having maliciously, wieksd- 
ly and intentionally and with intent te injure and defreud the 
pisintiff, and cenvart to ite own uss plaintiff's goode and chat 


tels. Bo ouch averwente arw eade in the affidevit in repievin 
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Or statement of claim filed by the plaintiff; nor wae there sny 
evidence to baee it on, 

Uniese the defendant knew, or had notice, of the 
ehattel sertgege exeouted by Elizabeth Caird to the plaintiff, 
and knew that it covered the goode in qusetion, or had notice 
thereef, it #ae not lisble to the sleintiff for conversion of the 
gooie. The evidences on thie question eau contradictory end the 
queeticn oe to whether the defendant hed notice of the plaintiff's 
shatiel mortgegce becemes & queetion of fact for the jury, not — 
question of law for the court. The rocord of the chattel mort- 
gage was not notioe to the etorage company of & lias on the prop- 
erty of Mre. &. Johnson, with *hom the evidence shows ths de fend- 
ant, the pleintiff in error, dealt with reference to the property. 
In view of the conflict ef evidence aw to whether the storage cone 
pany hed sotual knowledge of the sortgsge and of the interset of 
the furniture coapany in the property, the iseue ehould have beea 
wubmitted to ths jury with proper inatructions, Tha weight of 
authority ie that a mortgage on personal property made by one ho 
ia not the owner of the preperty, or by the owner in a fictitious 
nage, aod placed on reoord is not constructive notice to eny one 
Gesling with the owner in hie true name. Tha record in auch case 
would give no information ner sould it lead to any knowledge of 
the fact that the mortgage existed upon the particular preperty in 
qusstion, Kuckey v. Cola, 7% Vie. 426, New England Bank v. orth 
weatern Bank, 171 We. 307, Natieonsl Cush Register Co. ¥. Bait, 158 
Til, apr. 166. The question under the evidence was wheather, sut~ 
ida of the record of the chattel aertuage, the eterage company 
had sufficient knowledge of the fects or ciroumetanees to put it 
on inquiry concerning tha chattel mortgsgs in question. Theat ques 
tion wae for the jury end the court #rronsouely took it from the 
jury. For the errors indicated, the judgment of the court below 


ie reveresd and the causes remanded. ARVERHED AND REVANDED. 
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BR. PrwsiprK JUSTICE EMITH DELIVERED 4 OPINION OF THE COURT. 


; 

Watthee F, Bosinch, Safendant in error, plaintiff 
in the triai court ana herein referred to ue plaintiff, recovered 
a judgment ogeinat | vhaintiff in erfor, herein referred to as 
disfendant, of £409, 8b, in an action ef the fourth ciege in the 
Municicsil Court of chisege, fop/ damages to an automobile driven 
by the plaintiff ——8 “We fendent, oy ite sfficevit of xarite, 
denied the negiigence charged in the plaintiff's etatesent of 
clisim. 

Chicago avenues runs @ast sad weet snc haa double 


@trestecar tracke therein, the seatoound etre bainge goersted on 


the north track ond the eastbound care on the south track, hoyne 


avenue rune north and ecuth, and, st the time of the accident in 
question, Warch 8, 1911, wae paved with eechalt. The etreet-car 
that collided with piaintiff's autcmobily ese going weet on the 
north track and plaintiff wae driving eouth, According to the 
pleintiff's version, he sae driving st the rate of about fifteen 
wiles an hour until he got in the block north of Chicage avenue 
when he traveled at the reie of stout ten milea an hour. then 
he came to Chicago avenue, he wae going at about four or five 
w@ilee an hour, at which epesd be came to the nerth streetcar 
track, It sag a bright day and the accident hep ened at about 
five o'clock in the afternoca, 


then plaintiff «a8 from 60 to 70 feet north of the 


— 
i 
? 
on 
one 
ee 




















(OE .8f°0 arset 


vo 

— * 
v sea tO 
* A198 . hie 20 84% 


ae F 


oe 


ths oe > a4 dy comple ve 


‘ + et a foe nt na wr vmmnn 


; ia BHF, 4 
F —E some, ad pie: doatses so ac — * 


ee o dbogrenen auaao —2 
_e betes alerted 108s et Iksataig sete te 
WR Mh WhO demwor ect Yo sata. ae mk ANP: 8 29...» ta 
A elivones vs. aw of — —— * sly 
settea Yo fiveukte elt ys ,tmednelet” .tisemkd Wieadel 
_ Yo taenstoto a'tittaials eft at segiede sonegiigen | d 





Gidwob ead one f6e¢ wie {eee sget euaeve ogaoiay a 
80 beterec wise 220 Bavedi aon eda At oꝛaa⸗ ——— 
awe. . .Avar * oa⸗ ae arao bawodieee et Lees ort, See #30 
ol. Pie thos ede Yo vol? wis ta wbna sauve bus ae ace — aan 
MWosPeetle LAT 2 badass date havea oa” ,Lf2f 6 dor otte 
O83 ho feer yniog ou elidgucrus e'ttieahal: s4 kp babs iloo pq 
G2 of galdrnves sdtvoe gnivizh saw ¥PLtakals aaa soars 4 
MPOPIET cuccs to esau mds da galvisd see 6c .mokemey a Ihdsake 
UReVs oyeoti3 to Sis0em Apoid off AL #9g A⸗au tues ae 
aeG% .200/ a8 sells mer suede Yo 03 edt 20 delevar a * 
: ave? xo Wee’ jvoda ta paleg sew od bial ogaoldd of — ⸗ a 
THQ ALVOTPRMy son ⸗a⸗ 03 oman ——⸗ wvoaa⸗ | 





ei8 Yo désom 286% 28 werk ae — — 


am Sew 


building iine of Chicevo avenue, he lpoked for street-osrs on 
that street. At the northeset corner thare var a Wacant let 

eo thsre wee nothing tc interfere with his view to the eaet from 
which direction the etrest-coar that opllidsad with his wae coming, 
Ghen he locked east his vielon extended about ae far ae the wide 
dle of the bleck, und he aaw no atrest-ckr at that time. then 
he wae about 15 or 40 feet from Chicago avenue, he looked e3e6¢t 
and #88 4 car coming about 28 or SC feet weet of Hoyne avenue, 
Pieintiff sleckened up for this car to pages and moved elowiy to- 
wards the tracks, When thie saetbound car, which wae going vory 
slow, casee@ in front of the «lsintiff on the farther track, he 
Was practicslly ia the north track, but he etated that he dia not 
ee% the westbound car until it was two or three fest away from 
him, and that he then had ao time to do enything anc bie sachine 
Wag struck by the strast-ear ond puehed about txenty fest weet. 
He cleimed damages te the automobile, far #hich he recovered judge 
ment, and aieo for oertain personal injuriedfer #hich the jury 
awarded bim no dewagss, 

The theory of tha defancant'’s eaee, based upon the 
teatimony of the eotorman of the car, wae that when the car vee 
about ten feet gast of the east erese-eaik on Hoyns avenue, the 
automobile #ae 100 or 145 feet merth of Chicago sverme, snd, being 
so far away, the motorman gave it no further thought until he was 
about to stop at the weet croese#alk, when the automobile awervea 
around the corner and turned direetly in front of the etreet-cur, 
that the atrest-car ran only five or eix feat after being atruck. 
Ths defendent's theory of the accident is aupported by ths teati- 
mony of eeveral *itnesses, The plaintiff'« theory of the acelasnt 
ie supported by two witnesses besides the plaintiff bimcelf, 

At the clogs of all the evidenoe, ths defendant moved for a di- 


rected verdict, which motion the court denied. 
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It ie contended om behaif of the defenmient, olaine 
tiff in error, (1) that the sleintiff selow wae guilty of con- 
tributery negligence, and (*) that the court erred in inetructe 
ing the jury vy an instruction Which told thee that it is the law 
that a pleintiff may recover damagea for an injury due ta 2 de- 
fendant's negligence notwithetanding hie own negligence, if any, 
@xpoued him to the risk of injury, if the injury to the pisintiff 
Wae protimeataly csueed by the tegligent act or omivsion of the 
defendant, efter having such notice of the pisintiff'es danger ae 
would put & prudent man on hie guard to vee ordinsry cars to avoid 
such injury. | 

Ho queetion of fect is raised in the brief except 
that the plaintiff wae guilty of contributory negligence. The 
aroqunt of daguges ocoseloned by the secident ia not dieputed, The 
pleintiff, in hie teetimony, conceded that be drove upon the seat 
bound etreet-car track amd @ag going at & vary alow rate for the 
reaeon that the eaetbound car wae passing in front of bin, if 
that car had not delayed hin, be could havea, with exes, croweed 
ths tracks befors the Weetbound car arrived ot Boyne evenue, At 
the time the plaintiff reached the eroesing, the westbound car vas 
for the first tise seen by the plaintiff's witaseses, and it was 
then about 300 fee: eaet cf Heyne evenus, or had not reached the 
micale of the block. Under ordinsry ciréumetances the eastbound 
Get would have paseed the erogesing in time for the piaintiff to 
have gone eefaly acrose the trocke. If the eastbound sar had 
proceeded with the uweusl celerity of atreet-ceare, the pleintif? 
sould undoubtedly have been south of Chicsags avenue ot the tine 
the oncoming weethound car croswed Hoyns avenus, The plaintiff's 
conduct, from the moment he reeched the car treek until the mo~ 
ment he wae etruck by the westbound car, wee thet of passivity, . 


or waiting for the eaetbound cer to peee the croasing. 
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The rule of law gteted in the instruction is that 
announced in Shearman & Redfield on the Lew of Begligencs, Vol, 1, 
Section 09, (4th B4.), thet a plaintiff can recover notwhkthetend- 
ing hie own nagligenes exposed him to the risk of injury, if such 
injury wae proxieately cuueed by tha omission of the cefendant, 
after having such actics of the plaintiff's» danger ae sould put 
a prudeat man upon bie guard to use ordinary cars for the purpose 
of avoiding euch injury. Thie ia, in substance, the coctrine 
announced in the inetruction and it is approved in Swaneon v. 
Chicago City Ry. Co., 242 Til. 388, It wae firet quoted with 
approval in Chicage @sei Division Ry. Co. v. Ryan, 161 113. 474, 
and ie undoubtedly the eettied isw of thie state. 

In Horton om Hagligence (Snd Eé., Bee. 225), the 
rule 4n reepect to proximate caves, share the question of contrib- 
utory segligenes ariese, is eatated to bs, "that where the plains 
tiff's negligenca ie remote and the defendent's proximste,- or in 
other cords, where the plaintiff's negligence sae « condition of 
the injury but not ite juridical ceues,— then the clsintiff ie not 
crecluded from recovery.* See alse Miloetan v. City ef Chicage, 
448 Til. App. 540, In the cose lest cited, Bishop on Non~Con- 
tract Lew, Sec. 463, is quoted and ia pertinent here, The auther 
says: "If, while one is negligent - perhace the exereesion 
should be, in & tate of negligence ~ snother nagligsntly employe 
en inderendent foree, which, availing iteslf of the ocession af- 
forded by the former's negligencs, worke @ horm not ite natural 
and probable ocneequence, but an inderendent herm, the first neg- 
ligence ie not contribetery to the second,” 

The evidence on bghalf of the claintiff furnished @ 
baeie for the inetruction complained of, and, semuming that the 
theory cf the olaintiff woe the correct theory of the fects, for 


the jury #9 found, re are of the opinion that the giving ef the 
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inetruction wae not revergibie error. 

¥s caanot easy, taking all the facts and circumetances 
into ooneideration, that the rliaiatiff below wae gulity of neg- 
ligenes shich contributed to the production of the injuries com- 
piaiasd of. Upeor the theory advanced by the dafendant, which, se 
W@ aid stove, hag some support in the evidence, the piaintiff 
would be guilty of somtributery negligence whieh sould prevent 
hie regovery. Ths jury, however, disregarded thet theory of the 
CAg@ anc © cannot say that they ware not justified in wo doing 
upon the evidence. The judgment i¢ affirmed, 
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MR, PRESIDING JUSTICE OMITH DELIVERED THE OTINICH br THE COURT. 


An action of replevin wxée drought the Kunicipal 
Court of Chicago ‘by defendant in error against pasintiff in error. 
Upon the failure oh the vaiꝛaet to obtain the sfoperty invoived, 


>. the action "ee ohsngb to tworer. On the triad the plaintiff re- 
—* 
~ covered judgment for the full value cf @ seal. 
~~ Tt apreere ‘from the evidence shat ene Cogier, in 
J 
Hoverber, i811, sold all of the capital gfook of the Chicage Fors 
%. Fg 


%  Coppeny to the plaintiff in error, Fidiiem L. Mohr, Tne Chicago 


Fors Company then hed ite plees of business at 25 North Frankiin 


S street, Chicsgs, Cazier was ite president and anager and cccu- 

m pisd, ae euch president aad manager, the desk sought to be repieve 
ineé by the ection in question, The desk sse in the pramiege of 
the Chicage Form Company st the time of the tranefer of the capitai 
etock, in the actuel use of Cazier se manager of the Chicago Fors 
Company. After the tranefer of the capital eteck Cazier continuss 

. to use the desk «se manager, and after be left the office the cesk 
3 wae constantly and continuously used by the officere of the com- 
J pony until the comsenesment of the action in queetion. It wae #i- 


vaye considered @ part of the company's acest ané ¥2e ao treated 
by Mohr, the claintiff in error. Wo cisim wae ever sede for the 


desk until about a year and a balf after the transfer of ths espital 


— 


stock and then it wee made by Cazier in the tawe of Edward C. Hart, 
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defendant in error. The evidence shors that the deek wag never 

in Wobr's individual possession, but sivays in the possession of 
the Chicege Form Company. Wo demand eas made upon the Chicage 
Fore Company for the deek. The only demend ehown in the record su 
made uron pleintiff in error Zohr. In cur crinion, the finding and 
judgesent of ths court is contrery to the evidence. The evidence 
fails to show any right of action egainet Yohr for tha desk er its 
Value, The judgment is revereed. 


REVERSED RITE « 
FINDISG OF FACT. 
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TOX B. HEGLEMRY, 
Apreiise, ; 
Arpyes] from 
: Municical Court 
of Chicago. 


ve. 
GEBHARDT CHILI POYDER COMPANY, 
Appelisat. 


4 Sé¢ L.A.I4 


WR, JUSTICZ EARWES DELIVZRED TRE OPENION OF TRE COURT. 


\ Ap Slies wae employed under & written centract 44 
appeilaacte exclusive agent in certain territory, inciudiag por- 
tione of Tilinole and contiguous territory, for = definite period 
of to yeare to edil ite eanufactured food oroducte. The contract 
becare effective Octdber a3, 4012. Apesllee see diecharzed april 
28, 191°, and began fhie mit Yay 24, 1912, claieing dasegess for 
Wrongful terminstion and oresch of the contract. The verdict was 
for $4325. 4 remittitur of $625 saa wade and judgment wae snier- 
ed for $3500, from #hich thie appeal is taken. The main questions 
presented sre #hether the discharges wse justified, and, if eo, *hat 
ie the meacure of damages. 

Appeliant's place of bueinsee, wheres ite gocde were 
mamufectured, ite Ssn Antonio, Texes. Under the contract appellee 
wae at hie own expense to maintain an office in Chicage for the 
@ale of said goods in the territory designated, and employ Sa 1E—- 
e3n to Ganvaee both retail and wholesale trade therein, Tie Gon. 
traet contemplated the extension of upseliant'e businesses ints nev 
tervitory and recognized the protabie nseossity of advertising, 
specis] offers, sic., im building up e trace therein for apreiiant's 
epsoisl preducte, It provided that apseliant should axtend to ap- 
pelles such sévertising gurpert, apecial offers, #tc., &s ¥srs Lash 


or sight be leter used by or offered to ths trade in Texae or other 
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parte of the country, ae sieuld be eanctioned by appellant. It 
@leo provided that ervellee should e211 appellant's goode on the 
terme, prices anc diacounte then granied to the trade, subject 
to changes that might be subesquently wade. Among Guaetozs that 
ebtained in ite tusinege at thet time *ae what ic knogn ae @ 
®guarentesd sals" to jobbers, which xeant the right of the jobber 
to return unsold goods snd be reimbursed for the amount peid there-~ 
for. Appellant gold directly tea jebhere, and, to induce them to 
give orders, reosrteéd to what is known ag the "postal sard eaechere,* 
whereby ite saleemen obtsined ordere from rsteliere which sere 
turned over to the jobbers. This was done by procuring 4 list 
of the ratailer's cuetowere and sending ther poetal carde entitiing 
the person presenting ons to the retailer to @ can of Chili con 
carne’, one of aprsliaat's products, free. These poetel cards were 
ultimately returned to appellant and redeemed in cash for iS¢ each, 
the price of 2 can of chili cen carne. Thies reeuited in furnieh- 
ing cureBhaeers for the jobbere' erdere, and waa practicaliy 2n 
indirect way of guarantesing exlee, et least to the extent esid 
postel carde sere dietributed end returned for redamption, another 
method of inducing tha jobbers to take ordsre wos to furnieh caees 
of beans without charge with a esrtain quantity of appellant's 
products. With acveliant'e methods of doing business appelise was 
familiar when he entered into the contract in question, for be 
had besr in appellant's empley for a year or more crier thereto. 
These eevers] matters throw eoma light om apre¢iiant's 
contentions. Much ef the proef in support of these cententions, 
hoeever, ig incompetent. The evidence relied upon by eprailant to 
prove most of the alleged instances of “gusranteed eaise” and other 
alleged irregularitiss consiste of letters from arpéliant to ap~ 


pellee before and after his discharge, surporting to give inforss- 
tion of euch salze snd irreguisritiee that appellant had received 


from others, and certain letiers from the iatter to aresliant pure 
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porting te give such informaticn, Such letters vere incompetent 
8 againet appelise. Alone they werely amounted to heareay er 
eelf-serving deciarstions on the part of enreliant. They did not 
cometitute affirmative proof of euch esiee or their cherecier, end 
were incomeetent except so far ee apreiles's ilsiterse could vs cone 
etrued os an adwmiseion of their contents. Reviewing those sat~ 
ters only ebich were properiy before thes jury, we think there #e6 
sufficient evidences to warrant ite finding that there sie no good 
ground: for eppsilee's dischsrge. 

The grounds of digochargs stated in apoeilant's tsis- 
gram of April 26th and ietter of confirmetion rers thet the "job- 
bers refuesd te pay, claizing esie of goode was guaranteed, and re- 
tailere «sre cospisindng that you «re not paying them for postais 
Slthough ee have eent you the soney for evasg.* Thees crounde vere 
explore sd upon, hesever, in apesliant's affidavit of merite, anc 
stated to be, (1) that aprelies did sot geli appeliant'e goods on 
the authorized terue, prices end gigesunta; (2) that he did not 
ee11 $75,000 sorth of appelisat's goode “during ths firet year," 

@s celled fer in the contract; (3) that be made salse to persons 
whose crsdit had not been previously approved by arrellant, (4) 
that he made “special offers" and aslee without the eanction of 
appellant, and (5) that he failed to accownt for #157,94 given to 
hie "to Bedeem postal carde.” 

Ae to the eseond ground alleged, it ie emeugh te 
eay that the firet year of tht coatract had not ended, and, te- 
gidec, the record containe enough to warrant the inference that ap- 
peliant waived such provision. 

Ae to the third ground, it is enough to sey that it is 
“mot supported by competent proof. The only thing we find im the 
record relating te it is an eesertion in one of arceliant's letters 


to appelies that sales made to teo firme were contrary to inetruct- 
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iene end that they had been charged to hie account, We find ia 
the abetract no other reference to the matter except that these 
accounte sore firet cherged to appellee and subsequently collected 
end Gredited to him, and no affirmative preof of what inetructions 
were given or how they were violated. 
4s to the fourth ground, the only evidence we find 
tending to support the contention ie that a esle wee sade te Reid 
Murdoch & Co. of Chicago, of 100 pounds of Eagie Chili Powder st 
2? below list price, f.0.b. Chicago inetesd of fan Antonio, snd 
at an alleged unauthorized discount of 24 if naid in ten days, and 
which appelles elaimed was an error. The whole matter invoived 
only $3.37, and was unknown to aprsliant at the tine of the dia- 
charge. With the sele he gave twenty crxece of beans free for shich 
it is claimed he hsd no authority. The sale wae made AprilIsth, but 
on April 6th, arpsliaat hed written to apcelies, saying: 
"Wa see nce rescon why s¢ could met make a deal in your 
territery to include twenty cases besane free on 100 csete Seeorte 
a products, that is Esglis Chfli con carne ane Ragle Chiil pow- 
a@sr. On this kind of 2 proposition, you Gevid make up any kind 
of « combination you eae fit, 6o long se ths jobdera sould be 
*illing to supfly the free goode out of their shipments.” 
Apre@llisst eclaime thess vere not “aseorted products,” 
but in vies cf the authority given to aske up “any king of = combi- 
nation" appellee eaw fit, *@ think he wee justified in construing 
it te authorize the trensaction, At any rete = wieconetruction of 
6n ambiguous letter would hardly juetify tie diechargs. 
Ae to the fifth ground, the sroof tended to shor that 
@prsiles accounted for the cash put into hie henie te redeem the 
postal cards, and there was no competent proof of his failure to 
@edeenm saic cards. 
In euppert of the first ground of complaint, 8 ars 
cited to abeut « belf dozen diffarent transactione out of 515 items 


in appellee's total ecles, involving leas than $50 out of over 


$21,000 in the sggregate. The complaint made with respect te 
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these saverai transactions is thst arprellee “guaranteed the ssiee," 
In the firet place, there was no proof of a guaranteed sele in xoeat 
of the instaness cited ether than the incompetent rroof in the lete 
ters aa aforeesnid, In s letter of January 12, 1912, aprellies in 
formed appellant of & guaranteed ais but the record discioses 

no objection made thereto. There wae sleo evidenos that in December, 
1811, or Jenuary, 1912, he sede a "gueranteed sale” tu the Esyers 
Grocery Company of Chicags, amounting to $37. In view of the exist- 
ence of the cuetos to wake "guaranteed eales"® at the tims the con- 
tract wes entered into and its exprese provision fer ssiee on the 
"terme, prices and diecounte now grented tc the trade," ané no evi- 
dence of « chenge as to such terme, ate., before eid eni¢, SF Com 
plaint prior thereto, «e do not deam such esle a violation of the 
ceontrect. The only other direct proof we find in the record tending 
te shes a cueranty wae the introduction of the original and dupli-+ 
eate crder of a sais made by one of appeliee's salssmen to the Cin- 
einneti Fhoisssie Crocery Houes. The duplicate contained the words 
‘"eales gusrantesd,” ond it wae claimed at the triai that these 
*ords tere erased from the originel. There wae no evidence that ap- 
pellee euthorized the cueranty, if sede, or knsw of it. #ven ap- 
pellent did not know of it at the time of diecharge, and nothing 
was lost by. it ae the bill wage peid in full. It wae & matter prop- 
ently isft to the jury. We find no adequate proof of guerantess 
sales in the other inetances cited, especially after appeiies ro= 
esived anything in the nature of caution egainst such eéise. 

Kor de we find eatiefectery proof in the record of 
anything in the nature of dieobesdience te inatruetione or wilful 
departure therefrom, in fsct anything thet furniebes legei justifi- 
Gution for the diecharge. Appelies wae struggling to buiid up @ 
nee business in 9 new territery for future rather than immediate 


profite, and although appelisnt complained that it iost money 
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through ite advertieing echemes and professed 2 williugness to 
ebanden the territory as unprofitable, yst the record shows that 
goon after appelise's discherge it estebliched 2 new office in 
Chicago and took control of the territory and business it had con- 
tracted te give him, Ws think the frailty of the preof adduced in 
support of appellant's contentions end the trivial charseter of many 
of the complainte, resulting in no or ineoneequential ioss, vere cel- 
culeted to raise the question of erpsilant's geod faith in making 
ths diceharge, and that the jury were juctified in the conelucion 
that there was no subdstentinl proof of departure from instruetions 
or bresch of contract by appelice. 

As to the measures of Gerages, aposlizrt oontende that 
&S Gppellee's compensation wae baeed on hie commissions, shat he 
tight earn therefrom duriag the unexpired term of hie contract #a6 
ton réacte, uwacertain and epeculative to be capable of proof, and 
thet Gemages should have been confined te proof of commiveions sarne 
#4 before end owing at the time of the coswencemant of the suit. 
Appellees «as to receive a coorission on the gocce aatualiy acld, pay 
hie own sxpensee, employ hie own men, and saintuin his office at 
Chicago at his owm exrenes. Appellant's only lisbility wae for 4 
Gomsieezion bsead on a percentage of sales actualiy made by appelies, 
and ite obligation to sdvanee ap silee $55 each week for iz menths 
to be deducted from the commigzion account. As accellant sas ine 
troducing new commoditias into a nee field, the contract could not 
have been expected to be remuasrative until sufficisat time had 
elapsed to eetablish the trade. Ths term of serviea contracted for 
eas vive years) bith the option to arpellant to terminate the ¢on- 
tract in two ysare. Aprelise, heving baen wrongfully discherged 
and deprived of the venefite of efforts made for futurs earnings, 
the question is, under euch cireumetsness, what eae the meseure of 
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Appellees contende for the application: of thse rule 
iaid dorn in C. ©. C. & St. L. Ry. Co. v, Wood, 189 T1l. 352, thet, 
“then profits are the object and inéucenent of the eontract, snd 
known to both contracting parties eo to be, euch profits may ce 
Proven 25 the measure cf damages for a breach of contreet if suse . 
ceptibie of teing proven eith reseonstie scerteinty." In tist case 
the dauagse cleimed ware for the failure cf the iesgor, railrced 
company, to stop ite trains at the hetel of the leesve cn ite right- 
Ofewsy we it had agreed te Ge in the iesee. The court said: 


"When an established business has Esen interrupted or 
Geetroyad, the profite which the Gusiness ylelded befsere euch 
interruption or @estruetion say furnish a basia of fact eon 
which to determine the profite of which the prosrietor of the 
business hos been deprived, or in some inetances the volume 
ef the business and the profits flowing therefrom are cf euch 
nature that the profite sey be proven with s reseonable degrse 
of certainty. In euch etate of case, when the action ie for the 
treseh of s contract auch se the one at bar, the proepsetive 
profits of the businees may be adorged ae the proper measure of 
recovory.*® 


This rule of damages 8 recognized in Chepmen v. 


2* 


Eixby, 4¢ id. 211; Len@ie v. Folf, 705 id. 3908, and Ill. Gent. R. R- 
Co. v. Byrne, 205 id. 9, and in other jurisdictions. (®akeren ¥. 
theelar & “ilson,101 W. ¥. 205; Bagley v. Smith, 10 3. F. 489; 
Welle v. National Life Azen., 99 Fed, 332; Emareon v. Pac. Coast & 
Horway Packing Co., 96 Minn, 1; Richey v. Union Central Life Ina. 
Co., 140 Wia. 486; Hichborn vy. Bradley, 117 Ta. 130.) 

In the Wakeman caas, euprs, the court ssid: 


*"“Nost contracte are entered into with a view to 
futurs prefite, and such prefite are in the — of 
the partiss, and eo far as they can be properly croved, they 
may form the meaeure of daxage. Ae they are prospective they 
tuet, to eome axtent, de uncertain and problematical, and yst 
on thet account a person comslaining cf breach of contract ig 
not to be deprived of alt remedy. It igs wsually hia right to 
erove the nature of his contract, the cirtumstances surrounding 
and following ite breach, and the consequ2nces naturally and 
pisinly traceable to it, and then it is “for the jury, under 
®epper teetructione »sa to the rule of Genages, to determin3 the 
compensation to be awarded for the breach," ar 


Similar language is used in Richey v. Union Central / 
Ins, Co., supra, whsre the action was for damagee for breach of & 
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contract providing compensation by cowmissione ss in the case at 
bar, Im that case the complaining party was permitted to show 

the ascumt of business he did during the first two years cf the con= 
tract period; shat he hed deme with refarencsa tocenlerging snd in- 
ereasing the businese for the ramsining yeare of the ccatract, and 
the mone; inveeted, and it was held that such preof afferdec suf- 
ficient tasia for satimating dasagee. In Hichbers v. Bradiey, suprs, 
referring to future prefits it sas eaid: “Although suet & mezsure 
ef damage may be unettiefectory «nd uncertain, yet if it ig the 

meet satisfactory en¢d certein teseure thich ie attsinable, justice 
ig not to be defeated becaugs a better measure ie not at hand.* 

The judgement here is for #150C. Dsragee to that 
amount sere shown to ® ressorable certainty. The reeord shove that 
appellee's commissions exceeded hie exrenees, bringing him on 
aversee crofit of sbout #80 per month for the six monthe the con 
tract was in feree. Using that =s 2 beeiea for legitiwete estiaate, 
hie covriesione for the rewainises eirhteen ronthe tovld have amount- 
#d@ to sbowt $1400. There was alse a balance due him for commissions 
unpaid of from $236 to $288, There ses proof sleo of expanditurse 
ef over £150 for office equinment. If the proof wae not euffi- 
ciently certain to warrernt ths amount of the verdict, it um 
qusetionadly #as to warrant the amount of the judgment. 

Several instructions srs complained of, It is con 
tended thet plaintiff's secon? instruction sanctioned a misjoinder 
of clsims, by telling the jury that the determination of the ques 
tion ag to whather thers were copmiesione due for sales actusily 
effestad by slaintiff before the termination of the contract, #88 
not affected by the queation whether the contract wae rightfully 
of e@rongfully terminated. As sbove atated there #76 3 baiance 
dus plaintiff for commiseione at ths time the controct sae termi-~ 


nated which defendant refueed to pay, end failure to pay the same 
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wes ons of the breachee of the contract for which recovery could be 
had in the suit. 

It is claimed thet by another inetruction the question 
whether the contract was rightfully or wrongfully terminated wae 
improperly submitted to the jury. If eo, aprellient ie no roei-~ 
tion tc complain ee one of the inetructions given at ite request 
eubsitted the same question, It is aleo cigiaed that aaid in- 
struction was improperly rsatricted in that it was caleulated to 
iead the jury to believe that apveliamt could net terminate the con 
tract for violation of reasonable inetructions. If it be subject 
to such criticiem, yet we do not think there wee eufficiant svidence 
in the record te raises the claim that appelies violated any specific 
ingtructions, 

Ror, in view of the record, do #8 think the téurth 
inetruction complained of misied the jury in stating that defend~ 
amt could not est up as ground for discharge a breach of the com 
tract which it had previously waived, 

The complaint mace against the eeventh instruction 
relates to the rules isid down for the sensure of demsgee ehich ¥s 
have already stated wae applicable to the cage. 

Se have examined each of the other instructliong com 
plained of, and do mot think them erronsous or misieading, especially 
in view of the state of the record, 

It is complained that proof of the custom that ob- 
tained in appsilleant's bueiness of waking "guaranteed galse" at the 
time wf entering ints the contract, wae improperly received. Aé 
befers siated, insemuch as thes contract authorized sales upen the 
terms granted to the trade, it #38 compstent to ehow that a guaranty 
@ae inciuded im the terms. 


It is claimed that certsin lattere received in evidence 


ers inadmiseible, A letter from appellant, referrad to a8 "Ex 
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hibit 23," de claimed to be a proposition for @ compromies, We 
Go not ec rezard it. But it eas competent to show an admission 
of the amount due on commissions and for other rursoees. Exch of 
the lettere criticized wae admiesible for certain purposes and 
the effect to be given them wae not improperly stated in the ine 
etructicne, 

An attechsent in aid wae sued out in the casa, and 
it ie cleimed that the Memicipsl Court hed no juriediction to is 
Sué a writ of thet character in 2 case of the firet clase cr where 
the demagss are unliquidated. Under Seetione 19 and 38 of the 
Mumniciral Court Act the prectice in firet clase cases, which in 
cludse euite for breech of contract, is the same as in simiiar 
cages in the céreuit ccurts, except ae hae ctherwies been oreecrib- 
ed aa therein provided for, and Sec. 31, Ch. 11, R. 5S. autheriase 
en @2i2Ch"8Ht in aid in "any action of seeumpeit,® ete., Fitheut 
any euch restriction se eppellant ciains. Sec, 28 aforeasid aieo 
recognizes that the practice az to attachment obtaine in fire! ciases 
cases. 

The judgment is affirmed. 

AFFIRMED, 
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AMERICAN WULTICRAPH SALES 
COMPANY, 
Defendant in Error, 
ve, Municips:i Court 
of Chicago, 





GLOBE MUTUAL LIFE INSURANCE 
ASSOCIATION, 
Pisintiff in Error. 


) rror to 
J 


1871.4. 17 


* 
WR. JUSTICE BARNES DELIVERED THE Anes OF TRE COURT. 


\ 
NN ‘0 The record before us ‘uv phat of an setion to recover 


6 


Ay 


the purchsee\price of @ multigraph maghine end certain accessories. 
Plaintiff in ebror sought to avoid pagwent on the ground that it 
did not comply vhgn ® cartain warranty. 
The jentract 3. words, "Mechine warranted 
to do work “a sompie Teineded. © the eimrple was one of plaintiff 
in error'« circulere printed on Moth sides, With the wachine wae 
sold certain loose type. 14 wield print both sides of a circular 
ae chown by the eemple with slectrotyns but not sith loose type, 
and plaintiff in error’s claim ie thet the warranty related to 
the use of locse type and not electrotyre. 

It is unmsceseary to conaider whether or not the 
warrenty contemplated the uge of loose type or electrotyps, inae- 
much ae piaintiff in error kept and ueed the mechine from the date 
of the delivery thereof in December, 1°11, up to and including the 
time of the trial-in January, 1913, end employed it for other pur- 
poses than that referred to by the warrenty. Under euch & state 
ef facts, we think the acceptance and use of the sachine ae @ 
weiver of ite @nability to print both sides of the cireuiare with 
loose types, and that even if the warranty related to the vee of 


loose type, it wae not such as to survive acceptance, No other 


question ie argued by plaintiff in error, and, therefore, the judg= 
ment will be affirmed. 


AFFIRMED. 
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PIERCE B, PONTIUE, 
Defendant in Error, 







Error to 
Wunicipeal Court 
of Chicago. 
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Va. 
COMMERCIAL NATIONAL SAFE DerosIT J 


COMPANY, \e corporation, ; 
i Pisintiff in frrorg 


18¢ 1.4. 20 


TCE BARBES DELIVERED THE OPINION OF THE COURT. 






By thie wrij/ of error it te sought to reverse o 
judgment rends Ped for ofreonal injury te o paesenger in an 
sie¢vator operated BY plaintiff in errer, The negligence averred 
wae thet the elevator and ite attachments and aprliances were 
@llowes to become and remain out of order and im an unsefe end 
dangerous condition and that there wa a lack of ekill and necii- 
gence in the operation thereof. 

| The ocuuse of the accident, sa teetified to by one 
Dyer, an employe of pisintiff in error, calied ee a witness for 
defendant in error, wae that an automatic valve, described as 
baing in the basement between the cylinder and main operating 
Valva, "broke loces and fell out on tha floor,” causing the water 
to be discharged and the csr to come Gown, On crose-examinetion 
he testified that he had charge of the mectanioal part of the 
@levatore; that it wae his business to keep thes in repair and 
"to inspect a little"; that 4t was usual for him "to look over 
the valvse quite often to see that they were #11 right,” but in 
what manner be did not state, that inereetione «ere mace by ine 
surance and city inearectors, but the nsture thereof, when wads, 
or the reeulte thereof were not shown, that what cauesd the vaive 


to drop out wae thet it became umecreved from the connsoting ra, 
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thet he could not have foreesen it unless he “took the valve off - 
that ie, disconnected the valve und culled the valve out." Phen 
weked, "Could that have been svoided, in your opinion?" hs enewer- 
od, *Well, it could have bean avoided if I hed had any idea that 
there wae any danger of the vaive dropring sut, tut to do that I 
sould have to teke the valve: apart." But, oe to wheather eny cree 
caution #a¢ taken or should heve been taken aguinet the happening 
of such a condition, the record prevents information too meages 
for the casie of an intelligent opinion, From it, no one can 

teli whether such valve should, from time to tiwe, bave been teken 
out and examined or not. The court and jury could —— 
notice of the intricecier of amechenical construction, Ths record 
contains nothing that gives an adequate ides of the construetion 
of the aschkinery in queetion, or the character of inepaetione wade, 
Or réguired, and it ie inaufficient to raies a palrahise inference, 
aS contended, thet it wae a latent or estructural defect which an 
ordinary inepection would not disclose, 

The negligence, if any, was manifestly a failure to 
inspect. From tae burden of proving it, defendant in error vas 
reliewed, The nature of the csee "uc such thet negligence would 
be preaumed from the happening of the sccident, (Hartford Deposit 
Co. ¥. ZolLitt, 175 Ii]. 222, Steiekal v. Marehalil Field 4 Co., 
238 id. ©2), and euch sreevmption would obtain until over come by 
evidence that the accident described could not hove been foreesen 
or forgatalied by reesonsable inereetion or the exercise of that 
high degree of care which the relation of the pertiees cast upon 
the plaintiff in error. There being no proof of that character, 
and nothing in ths description of the aceident cr the cause theré- 
of, from which the exsreiss of such care could be inferred, or 
thet excused such an examination ae sould have disclosed the defect 


in question, or that eupports a conclusion thst the defect wae 


latent, or that the accident wae dus to defective conatruction,- 
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pPiaintiff in error failed go rebut the presumption of negligence 
from the happening of the socidsnt. 

It is cowplained that one of the inetructions wae 
erronsous. Ye think it was faulty, but the record dees not ehow 
any objeetion or excsption thereto. 

Complaint is also made of the refueal cf the court 
to atrike out un expression of apinion ty defendant in error'’e 


attending phyeician, to the effeet that be found a very painful 


epot over the lower part of the epinal column, becaues euch cymp tom 


Wae subjective, The motion ¢id not point specifically ta such 
evidence, tut, if it had, #2 afc not think this error sions i¢ 


eufficiesnt ground for revereel. 


¥e cannot say that the demages, $475, “ere exceseive 


for the time.lost and euffering endured by defendant in error se 
shown in the record, 
The judgment will be affirmed. 
APFIRUED, 
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THOMAS STORCH, 
Defendant in Error, 






rror to 
Municipal Court 
of Chicago. 


Va. 


CHICAGO CITY RAILWAY COMPANY, 
Piaintiff in Error. 


Or? 7 > 
1 8 ‘4 I.A. 2 2 
MR. JUSTICE BARNES DELIVERED] THE OPINION OF THE COURT. 


Storch, who wae padaintiff below, recovered a judge 
ment of $500 for pereonal injufiee received while he was alight~ 
ing from plaintiff in error‘sfcar on which he wae a paseenger, 

The negiigencd, charged in nig statement of claim wae that defend- 

ant started the ‘ear eudd only ae he attempted to alight. The only 
queetion — gider is whether the verdict was ageinet 

the anifeet weight of the evidence, We think it was, 

Plaintiff was the only witness to testify that the 
car had stopped before he attempted to alight from it, Agsinet 
his vereaion was the direct evidence of the conductor and of 3 
pereon who wae waiting to take the car at the corner wheres pisin- 
tiff wae to get off, that he etepped off the cer before it came 
to a etop, or even to the ueual places of stopping. Thie *ae core 
roborated not only by the teetimony of the motorman that he made 
but one stop, which wae at the usual place, and that the secident 
had happened befors the car started egain, but aleo by the teati- 
mony of a witnese for plaintiff which tends etrongly to ehow that 
plaintiff stepped off the cer while it eas slacking up and before 
4t came to a stop at the etrset crossing where both of them sore 
to @light. Plaintiff wee not corroboratad in any materiel par- 
ticular, Upon euch atsie of the record the judgasnt gust oe ree 


vereed, 


REVERSED FITH FINDING OF FACT. 
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Clober Term, 1973. No. 


165 - 19554 





S. F. SAYRE, 


Defendant in Error, 3 
Error to 
ve. ; Municipal Court 
; of Chicago. 
JOHN YANGAS and E. F. THOMPSON, ; } Z 
Plaintiffs in Error. | 


Sm 


Soa 


187 1.4. 23 


wR. sustIce BARNES DELIVERED THE 4 OF TRE COURT. 
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Thie record preeante for revier proeceedinge in the 
: Municipal Court ia & guit againet ths plaintiffs in error, Thomp- 
gon and Yangus, sa\prineipal ead eurety reepsetively on a etay 
bone given in a case, in thie court wiersin & judgment for rent 
and possession of protease wae affiresd. 

All of the. questions raised have been definitely 
settled. The firet urged is “that the court should have empansled 
&® jury to sseece damages, defendsniea having demanded 4 jury on 
entering their arpesrancs. Default wae taken agsine? each of them 
for want of a aufficient affidavit of merite. Wo specific demand, 
after default, for @ jury to assess dawagse wae sade. This court 
is committed to the view that in euch a esee the party ie not en- 
titied to a jury to sesess dewagee. (Ssunders v. Fox, 178 Ili.App. 
308; Second National Bank, etc,, v. Claney, id. 427.) 

Tt is next urged that it wae error to etrike the 
affidavitscf esrits from the files because they etated proper 


mattere of set-off and recoupment. They presented a est-off for the 


LOU Ae 


value of improverents made on said premiees, Thie was net 3 


proper defenge to en section on a tond, and it wae so heid in 


pre 


Keegan v. Kinnars, 123 Il]. 280, in a similar action where a simi- 
iar defenee was sought to ba sade. 


Complaint is sleo made that judgment heving been oh~ 
tered aguinet one of the defendante om April 26, 1913, it epsrated 
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dee 


to reisase the other from further iisbility; but the gudgment was 
vacated on Bay Sth following, within thirty dsye from the entry of 
ssid judgment, which the court had the unquestioned power to do, 
(People v. Wslis, 365 111. 450) end a joint judgment wae then proper} 
ily entered egainst then. 

We find no errors in the record, 


APFIRMED, 
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PRDLVERED it TES. Ue tRICs OFTHE COURT. 


— Was @D* grad if {08 cebe ds — of ib 
8 ——— Bgainet the apvsilent, ae deter — 
— Ob Kecount of thy death of plaintiff's intestate, ea 
to have bogn-Gauwod by the Wrongful act of the 4 fonlant. 
Betidens bop aRPed sc. edeie at « point Waste. ocVeEne 


* yet — crossed the street, 








Kedzie avenue rune rorth and —— tre tracheae 


On the retning of toe accident plaintiffte intee tam 


“friect, ono Bary -Titning, sppteuched the croseaing from > 
yaad om the @aa@i eidewalk of Cedzis avenue, T. te ubdie 
[thet when ‘hs, beached, the trackbe they fcunt that ‘thesia 

i Gown. Fred 220ar 8uO Wae @Lth them, remained at che ms | 
plaintiff's latvptute and hes Sompanioa jaseodeurs snd eer: 
nie “98 which Oxterded over tio orseeing, ani proceed ages 

: way Math they were compslled to etup by a tracn (1.can ey 

Which at tis: tine ooneisted of empty coachse and faa, bets, 

‘out fron thi).ntat fon onte What was cnown ae the "soutae 

oa ie Cfask, Ratag pha. fometh track from tha ‘eouth, — 
paseed over wha’ Wea known as | 


tance Recwe gi, vine we. trackse Seine 
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upon the @northbound” main track. 










"train knom ae No. 8 approached 
 Beeas, evidently realizing the dangero 
ed tc them and atiempted to pr 
*northbound"” and * gon 


us position in which thé => 


-  girie were, rueb otect them eithes 


‘by getting them into the eps 
pouna" tracka or by pulling 


ze between the 
them over * ®nor thbound" track upor 


ii “which traia No. €& Was approaching. He Was unsuccessful in shies. 
and be and plaintiff's intestate were. struck by No. & and los* 
“their lives. 
Mary Fleming tagtified that the gatee were down, 


ee 

Ke) : 

Ae: that she beard no signal oF warning tefore the train came oD Her, 
mr Stet ehe bad crossed with the intestate four or five times & 


trains were liable to pas® 
@ *south- 


week for nearly year and knew that 
at any moment, that they could not get across before th 
bound” train got thera and meade no attempt to do 80. She furthe: 


ace between 30 and 25 feet »etwaen the 


eays that there Wae 4 6p 


edge of the care thet were standing on the 
ae No. 8 came in On, 


first track and the 
south rail of the track the train known the 
as they walked this di 
‘elear and unobetructed view 
she guessed 
aia not ask Julia Varley, 
that ehe sar hex 


atence they could have locked weet and - 


of the train. fhe was asked whetnoe: 


she did; that she did not 


ghe looked, and ehe ssid 
the intesta*e, 


ges tie train, thet she 
whether ete looked, and that ghe could not say 
companion turn her head to the weet, 


the two had been etanding in the space 
a tafore tne train known ae 


She further teatified, to 
between the tracks abo. 


‘ons or two minute No. @ came, #nd +! 


sall-to them ®look out for that train’, 


she did not hear anyone 
hey pessed ander the 8° 


that they did not stop trom the time + 


got to the place where they stood a8 etated. 


gate until they 
Another witness, 


who was & 4iechearged employe —f 


tie defendant, teetified in behalf of *he pieintitt that. the 
track on which the train knorn oo No, & Fas ooming in trom 





1764 
straight for nesrly a mile from Kedzie avanue, that 
‘ : *you could “gee right down the track end see the train coming if 
a you looked™, that it wou a clear, cold day, that Vary Fleminy 
_ and the intestate did not lock toward th@ train that wae goin; 


@own the track; that he did not eee them turn their facee in 


we that direction, and would have seen themgif they had done so, 





Pe that "they Walked right etraight onto the traok and were atruck." 


|) Be further testified that the beli on No, 8 was ringing and ta’ 


the engine sounded a danger signal when it was 500 fee: from the 
- eroaeing. 
ey | The teatimony of seven witnesees was offered by the 
9— Gefeniant upon the occurrence, The substance of their teatimony 
e _ de, with reference to the point which we deom to be decisive of 
the case, that the girls came across the tracks and did not loo« 
in either direction but looked straight ahead. fome of the wit- 
heeses testified that the girle when standing between tho tw. 
_ tracks appeared to be talking to each other, The Witnesses «ho 
looked saw the train. FPeean, who remained at the gate, also must 
| have seen the train, as he hurried to the girle and attemrted to 
protect them. 
There ie contrariety of testimony as to weather 
- conditions, the alleged fact that om account of the grea® murtor 
Of passing traine the gatee were down a large part of the “ino, 
the speed of the train, etc,, but we find nothing in “he recors 
to indicate that the inteetate was in the exercises of ive car ‘or 
her own eafsty, The burden was on the plaintiff to prove ‘iis 


‘necessary allegation of the declaration, On account of the ‘fsii- 


ure to make such procf the judgment must te reverecd. 
REVERSED, 
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ctober Term, 1913. No. 
BO =~ 10386 


Defendant in Error, 


a 


MAYER J. DezeIcuner, : 





’ Error to 
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LAWN & COMPANY, & corporation, i 


Plaintiff in Error, 


* 
MR, JUSTICE CLARK DELIVERED THE OPISION OF THE COURT. 
My ; F 


C tt Ads 4440 28 


Suit iw bawed upon aos following contract entered 
into beteeen the pertiest. A. 


"AGREEMENT made and entered into thie firet day of 
June, A. 0. 1911, by ond between LAWM & COMPANY, & corporation 
doing Gusinewe in the City ef Chieaga, party of the firat part, 
and MAYER J.. DE ZBICHNER, now of the City of Chicago, party of 
the eecond part, FITHESSETH: 


"“SHEREAS, the party of the firet pert ia engeged in 
the business of manufseturing and dexiing in men's clothing 
. and het @ factory at the City of Chicago, end in dewirous of 
employing the party of the escond pert se « designer and menue 
facturesr, ond 


"WREREAS, the party ef the eecend part is a designer 
and manufaoturer of wen's clothing and ie desirous of entering 
the employ of the party of the firet part, 


°ROW, THEREFORE, THIS AGREEMENT WITEKESETH: Theat for 
aad in consideration of the sum of One Poller, lawful money of 
the United States, the receipt whereof ia hereby seknowledged, 
ana in further considerction of the mutual covenents and cone 
Gitions hereinsfter oxpreseed, the perties to thees preesats 
agree: 
*FIRET: The party of the first cart hereby engages 
the gervicoss of the party of the seoond pert es a designer and 
wanufecturer in the business cenmducted by it for « period of 
one yeor from the date of thie agreement, that is to aay up to 
—* awe 1618, and for euch further time se ie hereinafter pro- 
vided for. 


ae Ss 


4 


"Second: The perty of the second part hereby accepte 
SUCh eeployment and agrees to d:vote his entice tims, ekili, 
energy and attention and the best of hia ability as euch ad 
signer and manufacturer in the businese of thea party ef the 
first part. 


Ji 
“v 


"THIRD: The party of the eseond port, during the tine 
ef hie said employment, shall beve full ond exclusive charge of 


the mechanical branch of the business of the party of the 


rie 
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first part; whall heve full end exclusive charge of the deoign- 
ing and cutting and manufecturing of the men's clothing; shall 
originate the etyies and designe, and in creating etylea aheil 
teks inte consideration the auggestions a6 to weave end etyis 
made by the party of the firet part. 


"FOURTH: The party of the firet party ehell furnieh 
te the perty of the eecond part ail fecilitise raquired by the 
party of the second part in the vwrformance of his said duties, 
and the party of the escond part vheall have full and exelusive 
authority tao engase or diechargve euch sepleyees 28 may be neces~ 
eary to be ¢@>loyed im the menufacturbag depertesnt of the party 
of the esocnd part, due regerd siwaye being hed to the welfare 
and beet interests of tha perty of the firet part. 


"FIFTH: Ae and for compensation for the services #6 
to be rendered by the party of the agcond part to the party of 
the firet part, the party of the firet part agrees to pay to 
the party of the eseomi part the sus of Ten Thousend Dollars 
($10,000.00) per anaum, payable in equal monthly inetalinents 
of Right Hundred Thirty-three Doliare and Thirty-thres Centa 
($833.53) on the first day of each month, the firet inetell- 
ment te be paid to thew party of the second part the first day 
of dJuiy, iil. 


"SIXTH: The party of the eseond pert shell be allow. 
#4 vacation for @ period agt exceeding tao weeke in the aggregnte, 
whenever the condition of the business of the party of the firat 
pert may “arrent his eo taking vacation, We deduction ia to ts 


sade from the salary of the party of the eecond part on account 
of such vacation. 


"SEVENTH: At the expiration of the tarm of one year, 
the esid eeployment shall sot terminate tut thia agreament shail 
continue in fores and effect thereafter, mubject, however, to 
the right of witber party to terminate sxid empleyment by give 
ing to the other party three months’ previous notioe in sriting 
of ite or hia intention eo te terminate the eame, ond anid em 
Floyaent shall terminate ot the end of three months from the 
time of giving euch notice. 

"IN WITHESS FHEREOY,"* ete, 

The plaintiff teetified that he began work on the third 
Monday in June and continued to work until Octcber 8th, He wae 
paid up to October lst, in accordance with the terme of the con- 
tract. On October Sth ba fell gick snd eae confined te hie bed 
for shout three weake. Ou Sovember $, 1911, he reyerted for duty 
but wae mot set at work, the defendant, about twe weske pricr 
thereto, having r¢-engpagsd @ dewigner whe had worked for it prior 
to the ewployment of the pleintiff. A forwal letter waa sent by 
the plaintiff to the defendant, etating thet he hed recovered 


from hie iliness, wae ready to procesd with the contract on hia 
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pert, aad demanding fulfillment by the defendant. 

The claim meds by pisintiff in hie etatement wae for 
salary at the rate of $833.25 a month, from October 1, 1911, to 
October &, iii; the amount due under this claim sse "seetimated 
at $308.33."  Gweend, esisry at the seme rate per month, from 
November 6, 1911, “umtil such time as eaid contract may be tarmi-e 
nated ag therein provided, The amount due under this claim of 
damages is aetimated at sbout $8,126." 

The defenses set up arg, that in obtaining the con-« 
tract the plaintiff deceived the defendant ae to hie previous sa. 
perience acd ae to bie competency, thet the plaintiff wre incon 
petent, aad was disebarged for that reseon, It ie sieo claimed 
by the defeniant that the plaintiff wae discharged beoauee he faii~ 
ed to appear at defendant's ploce of business during the period from 
October Sth to Noverber Sth, owing, ae it ie eaid, te a "nervous 
breskdows due to hie failures te comply with his ¢gontrect,* and 
thet defendant was required te empley and did empicy another san 
te go om with plaintiff's work. 

There vac ® trial before the court, snd o Pinding and 
judgment entered ia favor of the plaintiff in the eum of $5,649.98. 

In the effert to eetablieh its contention that the 
plaintiff wae imoompetent, the defendent took depositions of sany 
of ite custemers ae to the character of the clothing received by 
them revepectively from the defendant while slaintiff wes in charge 
of the sanufacturing under the contract, It would seem that the 
business ef the defendant ie whet ie known ae "tailor to the trade,” 
Garments are deeigned in various sizes ani vent to the reteiiera, 
ag We understand it, not wholly wade us, but in such conditicn ss 
to “out leta,” etc., that they way gacily be altered to fit a pure 


chaeer, The testimony of the retail dealere referred to wae for 
the moat part not edmitted by the court. The deroeition of one 
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of these witnesses, shich opparentiy favored the plaintiff, rae 
offered by the claietiff and reeeived over the objection of the 
defendant. We think the testisaony of the other witngseses should 
&leo heve been received, It tended te show incompetency on the 
part ef the vlaintire, Under the terme of the sontrect piaintiff£ 
wee to act net only ae "designer" but aleo as "esnufecturer" for 
the defendant. Under paragreph three ka wae given "full and ex 
Glueive cherge of the mechanics] branch of the bueiness," and 
under parseraph four he was given "full and exclusive authority 
to engage or diech=rces® employees, etc. The oesition waa one 
evidently of groet importance, and it is urged by the defendant 
that the evidence in the cueae eo thoroughly demonstrated the in- 
capacity and incompetamcy @f the plaintiff? that a judgment ehoula 
| be rendered in this court for the defendant. Ia contracts for 
percensl service the incoompetency cf the emrloyee to cerfors the 
eervies which he hss undertaken is e sufficient ground for dis- 
charge, though he wae hired for a definite period, 20 Am. & Eng. 
Enoy, 28. 

For the error pointed out the judgment ie reversed 
and the cause remanded. 


REVEREED AND REWARDED, 
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ROBERT PORTER, « minor, by 
CORA PORTER, his next friend, 
Defandent in Error, 
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CHICAGO CITY RATLWAY COMPANY, 
Pieintiff in Error. 


\ 1 7 LAs 28 


WR, JUSTICE CLARK DELIVERED THE OPTN{ON OF THE COURT. 
. 
4 


The writ of error in thig caee bringa up for review 


5 
@ judgment for $500 entered in favor/of the defendant in error 
(plaintiff) ina euit ter persona) injurice alleged to have been 


eustained through the negligence of the plaintiff in error (de 
* 


— 


fendant). 
The plaintiff, who wae ebout ten years of age, teatix 
fied that the accident ocourred at the intersvotion of 70th etrest 
anc fentworth avenue, in the city of Chiesge; that he, with hie 
mother, had taken the northbound car of defendant at 75th etreet 
and that he slighted at 70th etrgyet, Hie description of the 
manner in which the accident took place is as follows: *The 


car stopped when I got off on the north eide of 70th. I got off 


_ the car and went sround the baek of it, and went seroes when the 


car hit me. I wee going aoruse the etreet. hen I got off the 
car I wae walking weet. I ws not going over towarde the echool 
house. The school hovee ie at 75ti end Hervard, When I got off 
of thet northbound oer I waiked right back of that ear, right 
(Over to the south tracke, and I wae going on seross the strast 
there. Thie oar came along, the south-bound car, came along and 
etruck me, I did not ave the ear before it etruck ms, no eir. 
I did not hear any tell sounded at that tie." 


Tro other witnesses, who were pxesengera in the oar, 
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ee 
testified for the plaiutiff£, one of whom said that ths car wag 
going "*fzet," and the other that it wae going about the speed 
of the average etrest cer that she rod« in, A third witneee, | 
who lived near the ecene of the aocident, said that the car wae 
coming “real feet,” She further teetified that she lived on the 
weet eids of the etreat, about 100 fest north of 70th stre#t, and 
from the window from which she locked she could see the side of 
the car, that after the car etruck the bey it ran about 15. feet. 
The motorman, teetifying for the defendant, eaid the car nan 
about 12 feet and thet it was going sbout four miles an bog. 
There is no proof that the boy wae in the exerciee 
of any Gegree of care, After the northbound cer on which he wae 
riding had stopped at 70th street and he hed alighted, he under- 
took te cros# ths southbound track, apearently without looking or 
in any manner attempting to aecartain whether he could do ao in 
safety. That this 6onstituted contributory negligence hes osen 


many times decided. From the undisputed facte in thie case ws 


are of the oninion that the court should heve direeted a verdict 
for the defendant on the ground that the plaintiff wae now shown 
to have exercised due care. In & personal injury case where the 
facts are undieputed and but one reaeonable inference can be 
drawn therefrom, the question of contributory négligence, #6 well 
eas the question of negligence, becomes one of law for ihe court. 
Heimamv, Kinners, 190 Ill. 156, Borth Chicngo St, F. R. Go. v. 
Coesar, 203 Til. 608; Burke v. Chicago City Ry. Co,, 153 Tll.App. 
388; Ohnesorgs v. Chicago City Ry. Co., 259 @1l. 424, 

The judgment ie reversed. 


SEVERSED. 
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JOHE COLLINS, a minor, by James ) / 
Colline, hia next friend, ; 
Pisintiff in Error, ke 
Error ‘to 
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| 7 ook County. 
THE CITY OF CHICAGO. aad zuTTER- j 


MEISTER ICE COMPAHY, 
Defendants in Error. 
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MR. JUSTICE CLARE DELIVERED THE OPIBIGN OF THE CCURT. 


Pa 


Plaintiff in error in 1904, thes a boy of nine yeare 
of age, with three other boys got up on the rear etep of one of the 
iog-wagons of the — —— Company, <8 the ¥agon Sas about 
to move off after making a delivery of ics. The wagon wae enclosed 
and had a wooden partition, in which thers sse a smail opening, 
back of the driver's seat, extending across the wagon and from the 
floor te the top of the wagon. At the time the beys got upon the 
wagon there were two drivers, or s driver snd his helper, upon the 
Griver's «sat. So far as the record shows, theee men knew nothing 
until after the accident of the presence of the boys upen the wagon, 
although there is eome testieony in the record tending to show that 
the boys aeked if they might ride, but it ie mot shown that either 
of the men om the gest of the wagon heard the request. The wagon 
in question w2e foliowed by another segon of the Ice Company. After 
going some distance one of the wheelie of the firet wagon, it is 
claimed, went into a hole in the etreet. The pleintiff fell te 
ths pavewent and wae run over by the second sagen and injured, 
| Suit #as8 brought agsinet the City end the Ice Company, 
the deciarstion charging the accident to be due to the negligence 
of the City im permitting Morgan etreet, om which the accidsnt soe- 


curred, to be out of repair, and the alleged negligence of the Ies 
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Company in driving its wagers upon such etreet et 3 high and 
dangerous rats of epsed. At the eloss of ail the evid-«nes the 
court dirsctad the jury to find « verdict in favor of the two 
G@efendante. To reveree the judgment entered upon this yerdict 
thie writ of error is prosecuted. 


We think the inetruction wae proper. Even if the 
driver of the firet sagon had known that the boy wae upon the wagon, 


his permitting his to ride there would heave been en act done by a 
servant while engaged in hie eseter's work, but not dons a6 8 means 
or for the purrese of rerforming thet vork. Such an act ie not 
deemed to be the act of the meester. Chicsgeo Terminal Tranefer Rk. Ff. 
Co. v. Sebiavons, 216 Ill, 275. But as heretofore stated, the rece 
ord desea not show that the driver knew the boy wae upon the ¥agon. 
Hor ie any negligence epown on the part of the driver of the second 
wagon. Pilsintiff's witnessea testified that the front #he@le of 
the second wegon were about opposite the rear wheels of the firat 
wagon. Robert Kagner, for the dsfendant,testified that he wae the 
teamster on the front ilee-wagen; thet one Schulte was with bim, that 
Schultz at the time of the trial was dead; that Ed. Coggins #48 
driver on the rear wagon, that the iset etop wae made at 5014 Abere 
adsen strast, and that when he came out ne boys sere on the #agon, 
that he drove east to Morgan atrest om a elow trot, then turned 
north on Morgan street on & slow trot; that he heard Coggine "hol- 
ler” but did not then know that anybody wae on the rear of hie wag- 
en; thet there wae a wooden pertition behind the driver's seat to 
hold the ice in, that when he heard the “holler® ha etopped, got 
off and «ent back to the other wagon end picked up a bey there lying 
om the ctreet two or three faet behind Coggins’ wagon; that the sec- 
ond wagon had stopped; that he did not see any of the boys at all 


up to the time of the accident, and that his horeee never vent fasts 


er than « slow trot. 
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Thie teetisony of Magner se to where the bey wae 
found is not denied by any witnesses, and from it it cleariy appears 
that the wagon could not haves been going at the high rate of apsed 
testified to by eome of the witneeres for the plaintiff, because 
it appeare uncontradicted that the wagon/stopped within a very few 
feet after the boy had been run over. There was no evidence tend- 
ing to chow that after the boy fell to the pavement Coggine eould 
have stopped hie team in time to prevent the sceident. Im addition 
to thie uncontradicted evidence, which «e think tended to show no 
asglisence on the part of the Ice Company employees, the record 
@oss not diseloee that the plaintiff made proof of the necessary ale 
iegetion in his degiaration that he himeslf wag not guilty of son- 
tributery negligence, 

It bas been held in wany caees that «here the person 
injured, sa in the present case, is a trespasser, the ovner of 
the vehicle owee no duty to him other than not to injure him wan- 
tomly or wilfully. Hebard v, Watie, 92 Iii, Apr. S43; Belt Ry. Co. 
¥. Charters, 123 1132. Ape. 322; Kerine v. Andereon, 175 Ill. App. 
377. 

Ia our opinion it cannot be eaid that the defective 
eondition of the etrest wee the proxiwate eceues of the aecident, 

For aught that acpeare in ths record the driver might easily have 
avoided the hole, if there was a hele in the pavement. As v2 under 
etanc the record there wers two boye on the wagon at the time the 
pisintiff feli,; the other bey wae not thrown. It ie ciear from the 
recoreé that the boy tas “stealing 2 ride* and the accident must be 
atttibuted to hie cen negligence. 


Ths judgment is affirmed, 
AFFIRMED. 
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MR. JUSTICE, CLARE CELIVERED THRE OF ey OF THE COURT. 
ay j 

ibke writ of srror brings up fey review 2 judgeent 
for §245 is faver of the dafendsnt ok puta tlaintiff, end ageinet 
the piaintiff in arror, defentant, /suit wag brought for Gumages ai-~ 
leged to have been suffered by thd pieintiff by reason of his wronge 
ful divchorge by the dafendeat,” 

The —— ** eervices wag in *riting, beAng code 
September i4, 1812, by ite terne to emi September 14, 1915. Com 
wissicne on séies sf ten percent. «ere provided for, The contract 


hag these edditional previelens: 


— ae "Party of the first part sgrese to zliow party of the 
second part s draving account of twenty-five deliere (825.00) 


per week and on additional thirty-five doliare (255.00) on the 
firet day of every sonth during the term of thie cemtirsct, same 
te be charged egainst the before mentioned commiseiones. 


"The sforeesntioned drewing sccoumt ile to terminate if 
the party of the sgcond part becomes incapscitated either by 
dilnees or accident and to be resuged agein on hie entering upon 
his duties; esid party of the aecond part being amply provides 
with sicknese anc accident ineurances, 


*The party of the firet part agrees te make & esttis- 
ment in full with party of the eecond part on or about dinucry. 


Yt on or about July let and upon termination of this contract." 


“ — 


Th sould appesr that from the date of the contract uns 
til Kovenber 16, 181%, plaintiff received veskiy paysents of $25.00 
seaieaassionn3 monthly paywent ef $35.00, in secordanes sith ths 
provisions of the contract. Filsintiff teaetified that on Decem- 
ber 2nd, after boving been called to Chicage by the defendant, bs 


wae told by the defendant that hie servicee ware no icnger required. 
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We are satisfied from the record that the plaitiff 
wee Giecharged without csuss, 

The seeond point in the eese, and the one to which 
the brief and argument of the 4¢fendant sre substantialiy directed, 
ie as to the measure of damages by which the trial court fixed the 
amount of the finding and judgment. We think the preper conetruce 
tion of this contract ie that the plaintiff wae to be paid in any 
event $25.00 psr week and an additional $35.00 on the first day of 
Svery month during the term of the contract, Three settlesent days 


& year wers provided for, and it was the svident intention of the 
perties at thie time that if the azount of the commissions exceeded 


the amount advanced waskiy end monthly in eccordsncs "ith the con- 
tract, the plisintiff ehould bs paid euch excese, Thie ie the con 
etruction given to similer ianguage in contracte by courts of this 
and other estates. In the case of Gannon v. Tyree, 148 Til. App. 
8S, the language sae: "guarantee to loan or advance to each of you 
the eum of $250 per month for one year," and in that case, se in 
this, the loans or sdvenees were to bs deducted from the comniasions. 
In the case of Durante v. Raimon, 120 8. Y. Supp. 86%, ths language 
waes "allowing you a dreving account of $60 par weak," Undsr this 
fora of contract the court held thet the employes wae tc be paid 
$60 per vesk in any avent. In some of the casee elloxancee of the 
mature of that in question, or sdveness, se they are sometines 
ealied, are said to conetitute @ minimum estimate of the vaiue of 
the ealeaman'e servicee and furnieh @ fair criterion and meseure of 
damages; 

On the whole caee *¢ think justice hae been Gone betwee 
the partiee by the judgment entered and it will be affirmed. 

AFFIRVED. 
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Juageent was entered in this case upon the finding of 
right of property ‘ia defendant in error, pleaiatiff, in s suit 
Brought in replovim iby hin — the Plaintiff in error, defendent, 
damages being fixed at one cont. 

Ths parties hed entgred into ¢ contract, in which the 
pleintiffg was referred to se party of the first rart end the defead- 
Sat ae purty of the eacond part, for the eale of certain reel ee 
tate snd personal property, including the prorerty reesvered in ths 
present proeesding, consisting of 2 horee, eseh reslater, #tc. The 
Contract referred to reade: "that if the party of the eecend part 
email first wake the payments and perform the covenante hereinafter 
mentioned on hie part to be made and performed, the said party of 
the firet part hereby covensnte and agrees to cenvey 4nd aseure to 
the eaid party of the second part" certain deserited reai estots. 
Then foliowe: “And to aeli and tranefer one ceeh regieter,” sic. 
The defendant sesigned hie interest in the contrac! to ons Drebanski, 
exespt a6 to a portion of the persenal property. The terme vf the 
sontract rere notcomplied with by Drabaneki or Grupesyneki, the ds- 

femiunt, se to seking payeents snd after recovering poesession of 
the reel satete ond personal eteoperty obtained by Drabanski, the 
piaintiff Sesby begen thie suit in replevin for the property retained 
by the defendant. 

The *84 subetantiei Gusetion in the case ie whether 
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of Rot the contract is one of conditional saie. se agree with the 
triai court that it ie. 

The plisintiff did not by this contract eeli the prope 
erty in question, but agreed that if the defsendent should make pay~- 
mente and perform the covenante on his part he, the plaintiff, 
sould sell and tranefer it. The contrect is not smbigueus. Pay- 
mente not heaving Geen sade umier ite terme, the plaintiff was ene 
titied to ra-rcess@ea hisseif of the preperty shich hes been deliv- 
ered to the defendant, the interest of no third party heaving inter- 
voned. 

The judgment ie affiresd. 

APFIRHED. 
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j 
CHICAGO TELEPHONE COMPANY, J 
Defendant in Error, 
Error to 
ve, Yunicipsi Court 
— of Chicago. 


ELIZA HALEY, ; 
Plaintiff in Error, | ) 


18¢ 1.4.35 


PER cURTAM: 

In this conse there je nothing before ve for revies 
except the common law record in a replevin suit brought to recover 
& telephone equipment of the value of $14. It contains nething but 
the replevin affidavit, writ end bond, tha entry of de fenéant's ape 
pearance and the judgment order. The latter reeites that evi- 
dence was heard, but it has sot been preserved in the record. There 
being no irraguiarities on the face of the record, there is, of 
courses, nothing for us to review, 

The plaintiff in error undertook to handle her own 
ease in thie eourt, and, being menifestly unacquainted with ite 
precedurs, has neglected to preserve the mattere of which she cor- 
plaine in any form recognized in an appeliete tribunal. She hes 
filed whet is dssignated es an ‘abatreet', which conteine nothing 
but her own statements of what took place at the trial. It is not 
an abstract of anything prsesrved 4n the record, and, thersfors, ¥6 
cennot consider the etatements it contains. If riaintiff in error 
hae been deprived of any lepsl right, she hse unfortunately failed 
to present any question relating thereto in euch form thet it cen 
be reviewed. We can de nothing but affirm the judgment. 

AFFIRUED. 
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f 
NELLIE MN. STAAT, 
Defendant in Prror, rf TO 
Wa, j WUBTCIPAL COURT 
WILLTAN H, CONGHEHOUR, : OF CHICAGO, 





cages tri in Ereor. j 1 87 FA. 36 


ka, PRRSIOTRG JURTTOR aRavEs 
DELTYEARED THE CPINTCR OF THE COURT. 


\, i 
Thie wed of errer woe hued out to review an order 


ef the Nunieipal Court overruling « motion of plaintiff in 
error to set aside a judi pean’ by default entered in that 
court, The judsment — be vacated ane entered Fay 

%, 1863, Plaintiff in error had been personally served 

with summonea in that cage en April 14, 1912, and hed been 
defaulted for failure te enter his eppesrance in pursuance 

tc a rule ao to do duly entered «gainst him in tast ease, 
just two weeks prior to the entry of tha judgment. Ha 
learned of the 4efanlt the same day it wae taken. On June 1, 
1912, twanty-oight days after the judgment waa entered, plaine 
tiff in error filed in that court hie motion to have seid 
fjuderent aet aside and filed in support of thet motion his 
own affidavit, from which it appears that on April 17th, 

14th ond 19th, 191°, he wee engaged in onotner branch of the 
Wuniocipal Court in the trial of o contented case and that 

Er. Dickdnson, *hom he "desired to retain" to try the case in 
which the dafault judement wae entered, wer wled on the sane 
days beasy trying thet case. The affidavit does net sagw 
thet pleintiff in error hed emploved Dickinson or eny iavyer 
to represent fie in the enee when the default was entered, 
or that he hed even spoken te any lawyer shout that cast. 


Neither dees tt chew any reaaen why he had not hired an attore 
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ney und hed bie apresrance entered between the time he ras 
served with summons and the A7th day of April, nor why he 
did not have hia srreareance entered and wove to have the 
default aet aside between April 19th, shen he was defavited, 
and May 3, when judgment wae entered, 

The record here presented, inatead of showing dilie 
geree in the protection of hia interest, affirmatively shows 
that plaintiff is error wae woefuliy negligent in taat regard, 
It ie only where a weritorious defense exiate and the default 
ie hat dus to the pegligense of the party defoulted that a 
judgment following such default will be set saide te let the 
party in ¢¢ make « defense on the nerite that by the exéraine 
of diligerce would have heen presented before the default. 
Phar? v,. Paoik GGe, OH1 Tll., 245-047; Gage v, City 
pf Chicago, 813 Tll., AO8—-121-118; Eggieston v, Royal euat 
CGe, FOS T1]., 176, 

The triai court did not sture ita gieocretion in 
everruling the sotion to e@t aside the default sad judgment, 


The order is, therefore, affirwed, 


JIUPORLNT APFPIRNED. 





— — 

Saw of Gnl? 249 soewS sd hetstoo ooastseqqe eld bad bam — 

od ye zon tings Yo Yeh GITK 009 baw egomws | 
ont oval of even bax eenstseqye ald eved 
statigaten oom o6 met wAteL Rbwys aserded ebtns tse 
sbereta> ws Sawastat made 4o 

etiid yatwote Yo tee’ st so0Sapserg ores) PyDeeL SAT” 
Fi Miia (rwmpeset (oun Wd soupesoone ott MLM : 
ebungnr tout of toagiipen YAM sor tours of Teton — 
Heywied oat ban adnins eaaered eueksotizes « wands Uhre 
Sed? OF lidod yPr60 oA? Yo CONABHAeR Mi) OF ed 4 
out tof ot ehias tee .ed (thw thueted dows patwetton tangs 
autouexe od? YS tnd? Btixes od? oo venTtRh o stam of at 
MAB ot eg qPes-t9e 4 LT 188 4.90 nisi 

— Levoh ow gor neinss {RLEH6LL0OL gLET £68 
. . «ORL oftl 

Mt aobterosié wt! vantda tou bib taven Leiad em? 
stroaphut tae Maeket eae anew 20 of seston wile 
ebedetiin ,eroteami? gab 














.* 


LOMMAT CNA PHRMA, 





Ptober Term, 1912. No? 


274 = 18736, f Sch 
JOHN PETRE 
Pisintife in frror, a aROR TO 
v8.  waerorpat COURT 


; 
JOHN A, RUSK and PRARK G. CLARK, } OF CHISAGO. 


Defqndante in Error. ‘1s 87 I A. 4 1 


‘\ WR, PRESTDING me GRATES 
DELIVERED me OPENTON OF THE COURT, 


\ 


Plaintite in @rror beghens guit in the Municipal 


\ 
* 


Seurt for something \ The judgment of that court wae that 


he take nothing by hivvquit., ’ He then eues out this writ 


OO4f 0AFEG ha 


of error te have that judgment reviewed by thia court, Fo 
érrore sssigned on the common law record are argued, There 
is nothing in the abatract of record or even in the argument 
of plaintifr in @rror to ahew shat the statexent of ciaim or 
affidavit of merite centained, Ye ure, therefore, whelly 
in the dark ae te wheat the lasues were and can not determine 
whether the evidence supperte the findinga or not, Thige 
omission was onlied te the attention of plauintif? in error 
vy the brief and arsument of defendant in error, which was 
fiied Noverbar 19, 1913, yet he has tn no way attempted te 
correct the error, The ruies of thie court raquire an ahe 
atract of the record sufficiently full and accurate for a 
full understanding of the questions presented for determination. 
(See Rule 19.) 
. It bag been pointed cut by this court and by the 
—J Supreme Court of thie atate in canee without number that 4 
: ‘ reviewing court #11] never go to the record to find reasons 
~ to reverse a judgment ami that when such reasons <0 not appear 
in the abstract the judgeent will be affirmed pro forma, 

The judgment of the Municipal Court is affirmed, 


SUDGMERT AFFIAWED, 
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EFTHYHOA TOCUNTAS, 
Defendant in Error, 


va. 
syrentTys J— 






MICIPAL COURT 
OF CHTGAGO, 


isintiff in Error. 87 I.A. 6 3 


MR, PRESIDING JuOTFCE gaaves 
‘ RELIVERED THE OPINION OF THE OCURT. 

This weit of error bringe /uy for review a judgment 
of the Kunicipal gourt agninat ploforise in error for §783,5¢ 
in favor of defendant in error fg wegen, The mnift in the 
Municipal Gourt wae bhgun ane int plaintiff in error ant his 
brother, Nichelaos, aa partnere, 

| The statement of claim showed the demaai of defendant 
in er ror to be for 85469, earned prbor to Merch 7, 1921, and 
then due, and for #263, earned after that date. In the affi- 
davit of merite filed on behaif of both defendanta the ezine 
tence of the partnerahip is denied and it ie sverred that 
Wicholacea had nething whatever to do with the matter. The 
effidevit of nerita shows aa s further defenae that 211 of the 
wages earned by appellee prior to Yaroh 2, 19112, in the aum of 
$500 was puid to him in carh by plaintiff in error on that date 
and thst all the balance of the wages earned by defendant in 
Grror, tegetier vith puch more monty, had besn peid and ad 
vanead to defendant in error @r tom othera on his order, #0 

that there was due from defendant in error to plaintiff in 
etror at the tiwe the suit wae started 8480, Wo claim for 
set-off was filed however. After this affidavit, of merita 
wan filed the cage wan Giseontinued as to Nigholaes, and ui] 
the papera in the case were anended accordingly, and the awit 


from thence forvard proceeded agsinet plaintiff in error alone, 
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In eupport of the clnia of payment of the wagea 
earned prior to Yarch 3, 1913, plaintiff in error introduced 
in evidence the following writings 

VAOKNOPLEDGNENT ANT RECEIPT. 

"The undersigned Rfthymicga Tountas hereby acknowledge 
that I received from the feligiannis Brothers and Vlahos Come 
puny the sum of money owed me, up to February and, 1911, by 
the Company smounting to $316,832, which is = belance of wagee 
due me for services rendered to said Gosmpany after the deduction 
of the amounte that I hsve received from said Sompany at 
aifferent times up te above sentioned date, 

"I slso acknowledze that up to the sald date I have sot 
any other claim and not any sxainest their former partner Hicho-~ 
laos Viahoes,. 

"I slao acknowledge that for my wages aince the nonth of 
February, 1911, IT have net any cieim againat Andrew Viahoa 
but againet Antonine Deligiennia for whom I am working. 

(Signed) Efthymios Tountas, 
SITHESS: ATRIKOD CIANROPOULOR, 
Dated Chicago, Farch 2nd, 1921.* 

Plaintiff in error slao intreduced other proof that 
at the time that writing was signed $516 was paid in cashf 
Pisintiff in error teatified that he paid it, and that when 
he paid it hie brother, Nick Deligiannis, waa present. The 
witne as, Niek Meligiannisa, testified that he saw him pay it. 
Plaintiff in error alao testified that about five minutee after 
he poid defentant in error the money Steikos Giannopoulos and 
Andrew J, Viahos, 4 forser partner of plaintiff in error, came 
in and that Glonnopewles read the receipt and esked defendant 
in #rror if he had received the money, and thet he reniied, 
"Yeo I receive’, Giannopoules correberates plaintiff in error 
in this reapect, Vishos, although called by plaintiff in 
error af a witness, falled to cerroborate hia teatimeny aa te 
this conversation. on the oontrery, he testified that he 
wae present shen the paper #aa signed and that no Roney waa 
paid at that tise, 

Refendant in error testified that he received no 
money et the time the writing called a reesipt wan signed, 


and thet he never at any time received any part of the $513.82 
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mentioned in the writing. Michael] Andfianapowlos testified 
that he wae present vhen the writing waa signed and wan 
where Ae could aeo what wis going om, 4nd that no aeney was 
paid to defendant in error at that tine, 

Andrew J. Viahos, apparentiy a very intelligent 
Greek, @ graduate of the University of Athens, when called 
a5 a witness for defendant in error, tastified that he bad 
been @ partner of plaintiff in error up to February 3, 1914; 
that defendant in error had been an employes of that firey 
that on that date the partnership wae dissolved and plaintiff 
in error was to sontinue in bualinese and defendant in error 
was to continue in his ewpley; that aa a part of the terme 
of dissolution of the partnerahip plaintiff in error aasuned 
the paywent of what wan due defendant in error, and defendant 
in error goneented to look te plaintiff in error for hia pay 
and to release the witness from ali further liability tierefor; 
that the writing in question was prepared by him for the pure 
pose of showing that the liability of the firm, and of the 
witness an the retbring member of the firm, for the paywent 
of the waxes of defendant in error sarned smi to be earned wae 
extinguished; that he ao explained the writing te the parties 
at the time it wee siened and that they signed it with the 
understanding that auch wea ite import. The language of the 
weiting itself aseme to be in scvord “ith the explanation of 
it made by the witness. 

The admission of this svidence ia not urged for error. 
Ths only grounde upon which a reversal of the judswent ia asked 
ie that the finding of the court ia manifestly egainst the 
weight of the evidence, and ae to that contention the arzument 
in chiefly directed to the evidence of the claimed paynent for 
waged earned prier to February 2, 191i. 


The evidence wae in horelesea eonfliet. Whe should 


prevail in the auit turned on the question ef which «ide tela 
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the truth, The Gare was tried witheut « jury. The learned 
trial judge who heard 411] the testimony and sew a1] the witnesses 
evidentiy believed the witnesses for defendant in error, and 
adishelieved the others, for he found the issues for him. The 
superior opportunity of the trial judge for correctly measuring 
the credibliity of the witnessea and welghing their teatigony 
over that afforded s court of review, hea often heen commented 
on by courte and law writers and can hardly be overestiaated, 
Out of that fact han grown the well underatood rule that the 
findings of a jury; or of a trisl judge hearing the cave without 
a jury, showli net be set aside by & reviewing court, uniaan 
the sane ia @learly and aanifestly againet the weight of the 
evidence, Luek v, Throop, 189 Tll., 187; ©. & BE. I. Re RR. Co, 
¥, Hines, 183 112., 482, Such findings are usually conclusive. 
Eliinger vy. Commercial Mutusl Fire Ins. $o,, 9) T1l. Apr., 454. 

We have carefully examined a1] the evidence in the 
record on the question of paymenta claimed to have been wade 
for wages earned ainee, as wal] an those earned before, Feb- 
ruary 3, 1923, and are unable to conclude that the finding of 
the court ia wanifeatly wrong, On the contrary, we feel that 
the finding complained of ta fairly eupported by the evidenee, 

The judgment of the Municipal Gourt is, therefors, 
affirmed, 

JUDGRERT AVFIRNED, 





~ te 
Honsner oar eat h Bubadte Bolae wae oni Sar Maee M © 
eeccent in edd fie wor Sow Yoombtoet off CLE breed Cite —* 
hie .xOtye al tawhaeteb 167 aeAeentix od? bevelled v 
S6T mid sO? sowest BAY bavot of 1d ,eredto eft 
anizuesen ¥ifoers0> OY eptut Leta? ad? to ye Lairioqqe 
ynokttee? tiedy Anldelor han Gobeentty ot to YRttbeLbe 
petmedthos mead notte wad ywetvet Yo Mooo « bolxo Tia tah 
-betnattestove o¢ yfbxad mab ban ezedte wnt baw | 
odd Putt ols boottrebaw flew ed? nwoxg wad dust 
tuowdte evad edt Fadreed eyout Lata? » Yo x6 yxRvt » to 
Weiae ,Ialtoo yalWeives « YS whias tea of toa it 
sat to tiyton oat tentage yiteotinan bie vtnobio a as 
QR Ah EES LD TOE Veet CRE \RodeaT yy deur” : 
sovbhafohdo yIfouay sxe egatbett dew = 28d uel tard 2 

ach jth SEIT OO ,.00 sent ort taudiit’ cehorsumod ly seal 
edt at sonebive ed? [fh bentonixe — —* — 
eben tod avail of cemtots asimayiq 1 sottvonp bid’ ab 'b 


aot ,o10Tted benxae weed? an tlew as .eonl® bens neg 

























to on that ehulanso 6 ofdinw sxe boa fier .f . 
Sad? foe? ov .viextacs an? a0 entore yYiteotinas el i : : 
~Sorebive odd ve hetroqae ¥fated af to boatifquoe gal 

yetoterved? ,of s2e6D Caydolng whe Yo Mrengiuy oat 


nauntra; PeuHeHT, 


f at 

: ; | G 49 
Metober Term, 191), Now 

333 = 18800, 

EMARUEL LEVY, 

Plaintiff in frrer, ERRGR TO 
va. gUPERIOR count, 
CHICAGO CITY RAILZAY conPanyY, / SOCK SOUNTY, 


: — in Error, / 1 87 I.A. 6 4 


WA. PRESIDING JURTICN oaaves 
DELIVERED THE OPIRICN OF THE CCURT, 
| j 

Plaintit? in error regeivad injeri¢es when « atreet 
Gar of defendant in error, on #hich he wat riding as s paage 
enger for hire eoll ded sith onother street oar of defendant 
4m @rror ot a street intéreeetion waere the tragie on «hich 
the t#o Gare wers being erersted grossed exch other, 

There is controversy over the extent of the injuries 
received and a to whetser the collision was due te inevitable 
accident or te the negligence of the eervante of defendant in 
error, Tht Gase¢ wae tried by a jury. The verdict was not 
guilty. 

Plaintiff in error urges that the verdiet ia act in 
accord with the evidence on the question ef the cause of the 
Golligion,  Hefore thie court can reverae a judenent for that 
Feenon we muat be able ta way that the verdiet ia nanifeastiy 
Rha palpably ageinat the weight of the evidence. That rule 
hae been annainaed «0 frequently that the eitation of author= 
ities in support ef it is uselese, 

Phe question of neglisence is for the jury, Uuniess 
from the @videnee reseonable minds could core to but one cone 
@Glueion, The negligence which 1¢ is claimed the eervanta of 
defendant in error were guilty of in thie case wan in fuiling 


$0 #6 winege the ear on which pleintif¢ in error vas riding se 
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to avert the collision, By the aeotrine of ren ipee louul tur 
the happening of the collision raises the prewumption of neglie 
genes on the pert of those in chorge of and operating the care, 
ond if reaultont injury ia eatablished by the proof, a pelea 
fagie case ie sade out. “han that perien fagie case te overe 
come by the evidence, no recurery oan be had on the sere proof 
of the haepening of the accident. ie Ue Jac {ee 
B18 Til.» 9) Os Ye FT. Oe, v. Leonsed, 196 T11, dpp., 183; 
Ospner v¥, O. Ss T. Cos, 150 Tl. Appe, 149. When the colli- 
gion t¢ shown by the proof or ia admitted and there is proof 
nefore the Jury tending te show tial If wee the remult of an 
inevitable aceident and not due to the negligenes of any one, 
it ie for the jury to determine whether the prims faole caae 
i% overooss by the proof or not. 


SG4 1223., $24; Buarscovage vy. 0. CG. By. Uo., 167 Iii. App., 59. 
There waa in thia oase proof tending to shew fiat 





the motorman 4616 2122 in his power to evert the cellieion, hut 
hat it resulted from cauweea sezeinat “biech hwean pruience and 
foresight gould not have proewided, By the verdict the jury 
fwumi, in offest, that the collision wae due te inewltsble 
aceidert. ‘hile & contrary verdict might have been sustained, 
& Gareful esamination of the evidence convingss we thet the 
verdict returned is not ao manifastiy againeat the webeht of 
the evidence ae to warrant us in awarding » new triel for 
that roanon, ‘i 

The only other yueation diesuesed by plaintiff in 
wrrer relates te the weseure of danages, Te wiew ef the eon 
clusion we have exy reseed ao diacuesion of this question could 
serve no useful purpose, 


Finding ac reversible 6grror the judgment ia .flireed, 


JUNGEERT AFPIANED. 
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LUD®IG KH, BORGERSON, i 
Appellant, APPEAL FROM 


v8, / SUPERTOR court, 
CHICAGO RATLTAYS COMPANY ⸗ COOK ccURTY, 


Appellee. / 1 87 TA. 6 . 


WA, PRESIDING JNATION onaves 
DELIVERED THE OPINTON CP THE COURT, 


\ 
Aprelilant tecovered in the Superior Court a judgment 


againet appellee for #500. / Hot being eatiafied with the 
amount recovered he hae ‘Freushs the reoord here for review, 

The undisputed facta are thet appellant wae on the 
day in question s police offieer and was engaged in conveying 
wail from the City Hall te the Austin end other relice atations 
and in oo doing wae using a motorcyole ae a seana of tranapeore 
tation, Appellee has a double track street car line on Yorth 
avenue, the north traok being used for weet bound gare and the 
aouth track being used by net bound care. Aa appellant wae 


riding “eatwardly on Horth avenue, he overtook a xeat bound 


ear thet waa sbont to atop at the intersection ef North avenue 


and North 47th avenue to dissharse a pareenger. He wage riding 
betseen the raile of the west bound track. The space between 
the reile of the two traoke and between the two trocka was 
paved, The spage between the outer rails and the curb line 
wea not paved and was eight or ten inches lower than the sure 
face of the pavement between the trachke, Appellant turned 
hie metorcycle to the left on to the espace between the tee 
tracks with the purpesa in mind ef paceing the gar while it 
waa standing still end then turning between the rails of the 
nerth bound track ari gontinuing his journey ahesd of the car. 
When in hie effort to pass the aur appellant waa arproaghing 


the front end of if, & passencer came out of the left hand 

























r 
2 ie “& <82 ~SLEL ,TteT 7 


were 
BOAT SE fx 
— 


Carmine 8 tivod rotrome ait? al ‘bovevoows tnet torah 
oud “dftw Boltwites gales tom oeer 10% sectors te 
eMolwer 70% oredt trover outs tdguord wed od 9v0 
oie nO Raw tus! tears teil? aus 8 beeuae tbaur ost 
aatxorav⸗ et begagrs saw dan te0i'Yro soifoq n moan 
enolfate vot fog nadie one nieous Sut ‘oe tial yore ‘edt we 
“rogeress to onsea a es elovoro tun ® gates eee gntod a 
dtiot a0 “ent l 280 tourde too1d bt¥dob's “Wad sotteaca 
649 bein ex80 boved fe0% 16% base sited Yor? dtton oft (a 
DAO FebE fou ok — .exde bawed ead td ead yalod Ton “ft 
awed fiow « Sochiewo ad (ancers J a9 vibes a : 


—* 


*5 


onse sahade te Rast ORETe AHS od? os qase of enw 
Bclbiz ese oh Abras · Pay a aanitan to oF ovunev⸗ arte 
Reeeled eoueqe «ai? tones —X dame oft Yo ofta: odt 
an Sfon7! owe wit aeewiod bitu atoors owt ont? to a1 

ealf dint oat bun efiee rotuo eat ase Pad —XR 

— — 


“ne ef? aac — evouea: net zo fdghe saw base — —J 


—— Yast? ors eehuart ort? avewsed tnesaveq ‘edt te 


* 


W 


ov? odt yaveted eange ea? of ao Pel off of ofove 

o2 sitie a0 wild ‘gatere? > ‘beck al seoqayg edt dtte 
orl? So lida oA? mmewied salary? can? bas litte —*—*— @ 
{th0 wt? Yo vande vemrrpat aid satnat nos one toaxt bed axon i 
gaidosory ys ear taal ogn⸗ we * er⸗a oS non⸗ oka ak aoa 


baad tol. ot %e sue:-amee. ¢th-to-bne soon) eit 


2 

door at the front or went end of the car and otepped to the 
etreet immediately in front of appeliant, and se near to him 
that he was then unable to svert a collision. Appellant was 
thrown to the pavement and received eevere injuries about the 
head and fase. 

Reversal of the judgment is asked because of error in 
the giving of severe} inatructione at the request of appellee 
and because the demages awarded were grossly inadequate to 
componsate appellant for the injuries auetained. , 

Ali of the instructions complained of, exeept one, 
relate to the right of appellant to recover anything. On 
that lesne the jury found for appellant. It ts, tierefors, 
manifest that sppeliant wes in no wav prejudiced by the giving 
of these inatructionsa, Even if they *¢re 41] erroneous, the 
Biving of them was harmlese error for which the juignent would 
net be reveracd. 


71 Tll. Appes 27; Miner vy. Armatrong, 20 T11. App., 286; 





Squire Dingee Co, v. Mobonali, @1 Ill. App., 407; Merry et al. 
¥s Galvin, #83 Ili. APE oy 459, See aleo ge Ss Ry. CO, Ve 
Hagenbuck, 228 Tll., #80. 


The other inetructbon complained of related to the 
question of proef of injuries "claimed" or "alleged" to have 
deen received and of the cuty of appellent to prove by a pre~ 
pondéerance of the evidence that he “realiy" sustained tae dame 
ageg “claimed"®, Aa to this inatruction, i4 is urged that the 
language ueed waa wislesding and cast a doubt on the bong fides 
of appellant's injuries and thet it showid net have been given 
where there wag re diepute aa to the “iieability® suffered by 
appellant. An examination of the evidence in the record 
discloses that appellees did diapute by the introduction of 
evidense of expert witnesses some of the injuriea and resule 


tant dasages claimed by appellant. Het only that, but appele 
lant by the fourth instruction given by the court xt his 
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request suggeeted doubt and uncertainty as to the same mattere 
Gompiained of in this inetruation, ‘there a party inducea the 
court to give instructions on @ theory of the ease, be ean not 
complain that inetrustion on the sawe theory are given at the 
inetangs of his adverasry. Vout Chiongo Bte Me Re Cos ve 
Buskley, 200 Ill., 290; Springer v, City of Shicaxo, 135 Tll., 
552; Baker vs Fawoott, 69 111. App., 300. What is said in 
Day Yo Sampaehi, 148 Till. Appe, 96, 93, in relation te an 


inatruction there numbered 14, is applicable te the inet ruc tion 
unier oonsiderstion here, The inutruetion is net open to 
the oriticiame hare made. 

The reason most atrenuously urged for the reversal 
of the judgment te the inadequacy of the amount recovered to 
compeneante appellant for the injuries and cansequent lose 
auffered by him. 

At the Gowmon law juismenta in tort actions gould 
not bs set aside for that reason. While that cule haa been 
relaxed in recent yenra, ami the risit te do so is now con 
coded in most juriadiotiona, oaeme are rare indedé vhere courte 
have fei% impelled te azercise that power, In mest of the 
ongee where new trials have been avarded for that reason, there 
has been a definite seanure of dazaseo by which the inadequacy 
ef the verdict csuld be determined, anc in all such cases the 
abonntea recovered have been manifeatly inadequate, In Hacket 
Vo Frstt, S2 111. App., 346, cited by appellant, the esurt 
aayas 

"Shere actual dawages are shown with such definiteness as 
to furnteh a reasonably certain meaaure, wa think the ruie in 
that the court may look into the cirounstences proven and 


grant « new trial, if the swount awarded by the werdico? ia 
manifestiy inadequate,® 


In Bomiiton vy. Pe S. ©, & 8%, be BY. GO., 104 Ili. 


APPey 207, aloo cited by appellant, the court ssaids 
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conclueive, We feel that the evidence would have juatified 


& larger verdict, tut that faet slone *«1]1 not justify axard- 


ing 4 new trial. Lovett v, City of Chisugo, 35 Tll. Arpe, 


5703 Karper Ws Black Diamond Coal Coe,» 4148 Til. APD es 3943 
Dow vy, Koehler, 85 8 % (Tex.), 1089; Powd v. Kestinchoure 
Air Brake Co,, 132 ¥o., 579; ewer} 2 Herth Jerney St. Ry. 


So., SH R. J. Law, 276; Roger v. Rochester Py, Cow, 37 Be Yo 
Bupe, 520; Lancaster v. Providence & 8. 8, 8. Cg., 26 Pad., 
2335 Merry ¥, Lake Erie @ ¥. A, Ra ©o,, 7a Fed., 468; 
Robinson v. Town 68 Neurpeea, 77 Wie., S44, 


After a eareful coneidersticn of thia record re 
are umible to way that the verdict in ae diepropertionate te 
the damages preven #e tO warrant we in awarding « new trial 
for that reagon, or te indiente thet the jury were influenced 
by paselon, prejudice or other irpreper motive. 

sanding ne error in the record, the jwigment is 


affirwed. 


JUDCRERT AFFIREED, 
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MEYER, HESS & COMPANY, 
Appellees, APPEAL FROM 


wa. CIROWIT COURT, 
I. ye =, —— ae FAY | COOK COUNTY, 
wu ER R Ay * oy Fy 9 fe 
‘ Appelieat 187 1.A. 6% 
—X 
WA, JUSTICE BAUME DELJVERED THE OPINION OF THE COURT. 


\ This ie a enift islets inetituted before a june 

tice of tha pesee by 0 ae ecepartinera, doing business 
aa Moyer, Hess & Co., deatnst appelinsnt, J. BH. Yay, doing 
bueiness ag Way wurtier Go., to regover damares alleged to 
have been coeaai oned by the failure of appellant to dcliver 
to appelises sertein wufflers which appellers claimed te heave 
purchased from appellant. Upon the second trial of the care 
in the Circuit Court, on the arpeal of appellant, there waa a 
finding end judgment againat appellant for #149.38, A juige 
went aguinet appellant for 4196 recovered at the first trial 
wae reyveracd on appeal to this court for the reason that the 
slieged contracts of purchase and eale were wnintellizible, 
and there #48 no evidence in the record explanatory of the 
sane, and for the further reason that there was neo evidence 

| tending to show that one of aaid alloged centracta wae ever 

' acoepted by appellant. 

In 1901 and for several yesra prior therete, one 

: Piliia F. George was acting aa salee agent in Chicago for 
appellant, shese prineipal plese of busineas wae in Philadel- 

: phia, Appellees were jobbera in Qhicage of men'a furnishin g 


goede, including the line of coode manufactured hy oprelliant. 


y 
* 
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There ia sompetent evidence tending to ahow that 


George furnished to srprellees a line of aumples of the mufflers 


manufactured by appellant, sot thet aeppelises, after securing 
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erdera for auch wafflera from their retail customera for 
d@liyvery in the futures, gove their ordere for the mufflers 
80 eold by them, to George, who tranomitted the sane to 
appellant; that while appellant reserved or exercised the 
right to aceept or rejoet such orders, auch orders were in the 
usual and ordinary course ef business considered as having 
been socepted by him, wnalese immediately following the ra= 
ceipt of auch orders ho elected to reject the sane and ae 
notified George; that neither of the orders for mufflera, 
here involved, given by appellees to George and tranemitted to 
appellant): vas 80 rejected by him; thst both George and appele 
lant were netifiad by appellees that the aufflere «0 ordered 
hed been in fact sold by them to their retail customera; that 
ae to one of wald orderea for wuffiers which were directed to 
be shipped at once, arpellant notified appellees that an ox- 
tension of ten days time in which to make the shipment would 
be neseswary, and that appellees granted euch extension; that 
by reason of the failure of appellant to f111 said erderr it 
became necessary for appellese to purchase mufflers at the 
current market price, whieh waa in excesa of the contract 
price, for the purpose of supplying their customers upen the 
orders theretofore taken, and thet by reason of the inability 
of appelices to procure certain grades of asid mufflers so 
Ordered by them from appellant, they ioet the profite upon 
auch mufflers theretofere acld by them to their ovateners. 

Thile tie evidence bearing upon the iesues of fact 
involved is conflicting, #e oan net suy that the trisl court 
Was not warrented in finding the facta as shove summarized. 

Ordinarily, where a wander falla te comply with Ais 
gontragt to se]]1 and deliver certain acode at a fixed price, 


the proper measure of damages in an setion by the vendee isa 


the difference between the contract price and the walue of the 
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goeda in the market at the time and place of delivery, but 
where the vendor knows tnrat the yvendee haa an exieting cone 
tract for a réeanle at an advanced price, and thst the pure 
chase ia made to fulfill euch contract, and the vender agrees 
to aupply the fpooda to enable the vendee to perform hie cone 
tract, profite which would acerue to the vendee upon per- 
forming the contract of re-sale may properly be said to have 
entered into the sontempletion of the partiea in making tha 
Gontract, and auch profits oonatitute » proper measure of 
damages,  Garpenter v. First Not, Bepk, 119 Ill., 352; Nat. 
Gandy Co. v. Nichole Candy Co., 155 Til. Apps, 44. Thia 


rule a3 to the meseure of demagea was properly applied to 
the fasta ase found by the court. 


The judasent is affirmed, 


SUDGHENT APFIRVED, 
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453 = 18034, 
VARY HETZOER | 
: Appellee, APPEAL PRON 
92. \ ctaourt occur, 
‘ f 
CHICAGO RAILTAYS COMPARY, / COOK comTy, 


Appediant. / 18% 1.A.68 


MR. OUSTICE BAUME NELIVTRED THE OPINTON OF THE COURT, 


Thies is a snit by\.appellee againet appelinant to 


regover duvegee for persons] injuries « trial of thick in 


* the Circuit Court reenited in a verdict and judgment seguinet 
~\. appellant for $1,225. The only point in appellant's aasigne 


ment of errore which is here urged and argued is that the vere 
diet of the jury is agninet the senifesat veight of the evie 
dence bearing upon the quextion of appelinnt's lisbility. 

The declaration charges tiat on June 10, 1911, sp 
pellant operated a atreet railway wm 18th atreet; that are 
pellee waa then o passenger on a weet bound car on aaid street; 
that when sald car arrived at Slat avenue, it waa stopped te 
pereit appellee to alight therefrom; that «hile appeliee 
with proper care for her own anfety and at the invitation of 
appellant waa in the act of alighting from aaid car ond before 
she had sufficient time to alight therefrom, appell«ent then 
and there 0 negligently managed suid car thet the aame %aa 
daused to start and move forward at a rapid rate of arpped and 
by sudden jerka and motions, shereby appellee was then and 
there thrown from anid car to snd upen the ground and injured. 

Aprelise's version ef the manner in whieh ahe sude 
tained the injuries complained <f is «helly unsupperted by 
any corroborating evidenoe, is directly contradioted by ths 


teatimeny of three unimpeached witneeses, and ia fuctier diae 


Sredited by her admitted atatementa against interest made at 
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the time the accident ccourred and by the apparent contradictions 
in her testimony relating to material matters, 

It ig indisputably eetablished by the evidence that 
at about 3 a'oleck in the afternoon on the day in quseticon, 
appellees acecaranied by her little daughter five or six yeare 
of age, waa o weatbound passenger uron one of appellant's pay- 
ags-youeenter cara operating on 12th etreet; that shortly 
before the ear resohed Slist avenue the sonuctor salked through 
the car from the rear platform to the front platform, and 
that ase he waa paseing appellee ahe informed him that she 
desired to alight at Slet avenue; that when the car reached 
the regular stepping place at the west orossing of Slat avenue 
14 wae etopred for the purpose of permitting arpelies and her 
daughter to alight, and that appellee and her daughter then 
arose and went to the proper exit at the rear of the car for 
the purpose of alighting from the platform there, 

Appellee testifled that her daughter, *ho a9 carry~ 
ing a pair of shoes, preceded her in nlighting from the car; 
thet she followed inreedistely end had etepped upon the step of 
the platform with oné foot and was about to put her other fact 
te the ground when the oar atarted forward *ith « jerk and 
ahe wasn dragged a short distance and then fell forward on her 
face; that she got up without ascintanes; that shen the ear 
efopped and the cenductor came back to where she was ahe told 
him to let her alone, that ane waa all right; that in erder 
to get away from him, she told him it waa her own fault; that 
shen ahe attempted to alight from the oxr she had « amall pare 
eel sontaining soap and rnalmon in her right arm, She further 
testified that just after the car jerked the parce] opened and 
the silgon fell on the platform; that ashe etooped down and 
picked it up before she fell off the car. Subsequently, she 
teatified thet the asimen feli on the atrest and that ahe did 
not pick 14 up from the platforn, 
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Edward Orden and Mary, his wife, who lived on the 
second floor of a hound) en the eaunt side of Slat avenue, o 
short diatance seuth of 12th asatrest, testified that they rere 
looking out ef sn erpen windes and eae the ear come toe e stor 
at the corner of Slat avenue and isth etreét; that they saw 
the little girl after she alichted from the oar, then saw the 
Car move forward and then eaw arpellée lying on the ground; 
thet after traveling a short distance the ear atepread;, ‘that 
they sere unable to sue appellee and the 1itti¢ girl in the 
act of olichting from the car. 

Pennia O'Leary, the conductor, teatified that when 
the oar came to a atop he opened the door at the front platform 
ani looked out and tbaekg that after be had seen the little 
girl get off and hed aren appellee get off and walk directly 
away from the car aboent four or five atepe he told the motere 
wan tO 26 ahead and then closed the door; that the actorman 
then atarted up and the car had rum about 16 feet when he heard 
the little girl scream and he teid the motorman to atop again, 
and the sar stopped immediately; that he then ran back through 
the car and when he reached the rear platform he saw appelige 
getting up from «here she had fellen, a distance of 8 or 10 feet 
back of «here the Gar ateopped; that he asked appeliee what 
happeked tc her and #he suid shew ran for the car, and it was 
her own fanlt; thet he asked her to jet him have her name to 
wake out a report of the matter, and she replied, “Never mind, 
that 48 313 wy own favit*3; that upen hie further insistence 
sho finally gave him her nemej; thot when the car started up 
it did #6 very slowly and net with « jerk. 

derry Caughlin tectified that he was on the atreet 
néary the corner of S5let avenue and lath street; that he sav 
the oar when i¢ came to a step; thst vhen the car stopped he 
eae appelles get eff and ehe got off 431 right; that the gar 
wae then etanding stillj ‘that appelive then get on the oar 


2 
agein for ,littie pareoi, while the car wae moving slowly and 
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hadn't sieved over five feet; thot when she got on tha oar the 
second tima she grabbed tha bundle then got off the car sort 
of baokwarde and est down on the street. 

Charlea Ruf testified that he was 4 pansencer on the 
aame Car; that when the oar oatopped appellee and her daughter 
got off; that after appellee got off she dropped a bundie and 
after the cor woe started ehe jumped back on the oar sfain, 
grabbed the bundle and jumped off; that shen she jumped off 
ene fell on the etrest; that he aaw her drop the bundle on 
the platform; that the oar did not jerk «hile appeliee vas 
getting off the first tine, 

John K, Anderaon, the motorman, testified that when 
the gar atopped at Silat avenue, the cenduotor wae on the front 
Platform; that he ea the conductor open the front exit door 
and look toward the rear end of the ear; that he then got a 
eisnai or some vxord from the condugtor to start up, and he 
started up sen one point; that the ear soved about 15 or 26 
feet after it sade the first stop until it wade the second 
atop; thet he did not get off the car and did net see anything 
ef the acvident. 

Tt wae ineumbent upon agreliee to show by « prepone 
derance of the evidence that appellant wee guilty of the neglée 


gence charged, and thet she was in the exereiee of due car for 


her own anfoty. If, as the prependsrance of the evidence tends 
to show, appellee slighted from the car in safety and was injured 


while attempting to again borrd the car, while if sae in motion, 


for the purpose of recovering a package which she had dropped 
upon the platform, she fualled to prove both of the elementa 
requisite to a recovery. Ye are unhesitatingly impelied te 
the gonclusion that the verdict ia apainat the manifest weight 
ef the evidence and must, therefore, he set saide, 

The judewent is reversed and the cause renanded, 


REVERSED ANT RENANPED, 
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IDA SKEATOCK, he 
Appalles, APPEAL FROM 
¥56 orate COURT, 
ROYAL TAILORS, s corporation, { econ county, 
Appellant. ; 


18¢ 1.4.69 


WR, JUSTICR BAUME DELIVERED v GPINION OF THE COAT, 


Appellee recovered 4 * and fuagrent azsinst 
appellant in the Gircuit Gourt for 23,500, aa danagea for 
personal injuries. j 

The fao ts entablished, by the evidence aré oubstane 
tially ae follows), On June 204 1908, appellee “as empicyed 
by appeiijant ae 4 Poxomomgn · building secupled by appeliant 
and loosted at Ho, 419° wifth "avenue. The bullding faced weet 


ni at ita entrance there were two acta of double doora whidh 


Ss: ewing out toward the atreet and which clesed antomatioally by 


td - 


Hel 


2 


is 
ae 


8 
we 


means of apringsa and air buffers, The doorea gonaisted of a 

.. ¥eodien frame &} inches vide at the top and sides and 14 inches 
wide at the bottom, enclosing a pane of glaae if inehes in 
width and & feet in heircht. In the evening of June 18th, after 
appeliee had ieft the building, the gicea in the south eutaide 
ao0r wan accidentally broken and the sight watehman then on 
duty nailed three thin toarda 6 or 4 inches wide on the inside 
ef the frame over the shattered glase sercas the middle of the 
door, When appellee entered the building at about 8:30 oelock 
the following morning the bearda were still scress the door and 
& portion of the slags rewained in the frame end » portion 

wae acattered upon the sidewalk in front of the door. Arpellee 
aid net leave the building after entering it in the morning 
until she started for home about 3 o'clock in the afternoon. 

In the meantime the bourda had been removed from the door and 
the door frame had been cleared of the shattered glans. Az 
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appellee wan going out of the building, she was imwedic tely 
preceded by three or four young women, whe, when they reached 
the door, pushed it cpen and se held it while they puased 
through, when they released it. hen appellees reached the 
deocr it had been no released and wes closing autowetionlly. 
As the door waa 90 cicaing, eppeliee put out her right bend 
—⸗ it in order to prevent it from clesing entirely and 
for the purpese of pushing 1t open se she eculd pane out, 

As che 20 put out her band, she turned her head to avoid the 
fiare of the eun in her eves, and her hand wae oniy partially 
plaeed againet the ineide of the deer frame, In exerting 
the preseure negseseary to prevent the deer from shoring and 
to open it, her hand slipped from the edge of the frame and 
“ent through the opening cunsed by the sbeence of the glaas, 
und she esa precipitated through the opening onto the sidewalk 
and thua injured, 

The deciarstion charges eppellant vi th negligence 
in permitting the door te be and remsin without the pane of 
glaes; in permitting the door to remain without asid pane of 
gleee without notice to appellee and without placing some 
means of protection or guanl agrees the araee where said 
glass had been in anid door, 

A gonaideration of the faste above stated can lead te 
but one reasonable conclusion ani thet ia that the injusy come 
plained of wee proximstely oegasioned by the failure of appellee 
to exercise reasonable care for her oven aafoty. The door in 
question #s59 provided with & frame of aufficient width to 
enable appellee by the use of her hand to reniat the automatio 
agtion of the door in clening and to spen the same so thot ane 
could pass through the deoorewray in the oriinary and eueatomary 
MANNE» The sheence of the glaaa from the dooreframe «aa 
#0 Obviously apparent that appellee's failure to observe the 


condition of the door in that renpeot can only be attributed 
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JOHW HARM, Administrator of the 
Estate of HELEN HAAN, deceased, 





Appellee, FAL FROM 
VS CIROUIT COURT, 
CHICAGO SITY AAILVAY CORPARY, COOK COUNTY. 
Arpellant, 


S87 IA.71 


UR. JUSTICE BAUWE DELIVERED THE/ OPINTOR OF THE COURT. 


This is an action inetd tute in the Cirouit Gceurt 
by John Herma, ‘pdninistrator of the/estate 6f Halen Ey rma, 
deceased, agains’ the Chiesso City/Ratdmay Company to recover 
damages fcr wrongfully oaueing tp teath of plaintiff's 
intentate, a child mix yeara of ge. A trinl by jury resulted 
in a verdict and watnant against defendant for $1,500, to 
réverse shich judgrent it “proneoutes thie appeal, - 

The ¢ase was submitted to the jury upon the firat, 
second, ami third eounte of the declaration, #hieh severally 
&llege neniigence by appellant in the operation and management 
of the car, in operating the car et o high rate of epeed, and 
in operating the caxy at the place in cucetion *ithout ceiving 
any warning by bell or otherwise. 

Thirty-first atreet rune eaat andi eset and upen thir 
street arpellant operstes 5 double track atreet railesy shereon 
east boumi cars sre run on the south track and weat bound care 
on the north track, At or near the point where the deceased 
wan killed Zlat street in intersected by Lore avenue, %n 
Ceteher 30, 1909, the day in question, the cars oprrated by 
appellant on eaid atreet «ere sbout 30 feet in length and of 
the single truck type, having four heels located beneath the 
widdie of the esr. 

"The deawansd vas atruek by or came in contact vith 
@ west bound oar at or near the point om the south or blind 


wide of the car, where the frent fender prejects slightly 
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beyond the body of the oar, There is some conflict in the 
evidence relating to the precies point on Slat street where the 
accident cocurred, but a preponderance of the evidence tendea 
to show, and the jury were clearly werranted in finding, that 
it cocurred st or immedistely south of the east orowa walk of 
Lowe avenue, I% wae Hallow'sen, and the deceased, together 
with several other children, were pluying at or near the 
southeast oorner of 3lat etreet and Lowe avenue, Other 
ehildren were playing &t or near the northeast corner of 
eaid atrsete, As the decesned waa running or "prancing® from 
the southeast corner to the agrthesat corner of maid etreeta, 
she ware atruck by the car or by the fender of the ear. Her 
dreas begame entangled in the fender and she wae dragged bee 
neath the oar to a peint shout 30 feat weet of the weet croas 
walk of Lowe avenue befors the ear was stepped and the bedy of 
the deceased was removed, 

It io necetsarily osneeded by appeliant that under 
the law the deceased waa net chargeable with aontributery 
negligence, but 14 19 insieted that the verdiet of the jury 
le againat the manifest weisht of the evidence upon the iseue 
involving the nerligence of arpellent. 

Appellant's gase in the trial court was predicated 
upen the theory thet the decessed was etruck by the oar at a 
Point 10 or 15 feet xeat of the wrat aroes walk, but thie 
theory, af we have heretofore ebeerved, ia aot sustained by 
the evidence, The motorman testified that *hen the oar wae 
about 100 feet enst of Lowe svenue it was going shout 7 or 8 
f&iles an hourg that at that point he threw off the pewer 
and sounded the cong, and eroseed Lowe avenue st a apeed of 
S or 6 miles an hour; that he oaw the deoensed running out 
from the sidewalk at a point about 15 feet ahead of the car; 
that he applied the braken at once ant had reduced the apead 


of the gar to 3 miles an heur when the deceased same in con 
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tact with 4%; that he then stopped the car within a distenee of 
about 15 feat. The moterwan's veraion of the affabr is 
eorroborated in the main by the testimony of Mra, Kaiser, 

The teatimony of the witnesses called on behalf of 
appellee is te the effect that aa the car wae approsching the 
enet crosswalk on Bist atreet and at the time if atruck the 
deceased it wae “progreseing very rapidly®, wae "going a 
little fast", wae “going kind of awift", saa "going pretty fast®, 
wae "going fest*, It is meld ty appelient that these ex 
presaiona of the witnesses ere vague, indefinite and meaninge 
leas, and that unaccompanied by other or more definite evidence 
they do not tend to prove netiigence. The sherscteriastion 
by the witnesses of the apesd of the car in the terme quoted 
wan not incompetent, (111, Sense Re ft. Co. ve Aphline, 172 122. 
S13, Qvertogm vs 2. & Be Te Ro Re Cos, 181 111., 383), and 
eoupled with the fact that the car ran from two to three 
times the distance within which it could have ordinarily been 
etopped under the existing conditions, if iff had been running 
S or 6 sliee an hour vhen the motorman sbserved the decesacd 
going acroenm the street and when ehe waa etruck, the testimony 
juatified a finding that arrellant wae negligent in that 
reapeat, The jury tere also warranted in finding from the 
evidence that appellant wae sesidgent in failing to sound a 
gong Or give any warning of the sppreach of the oar upon the 
cecagion in queation. 

The verdict ia not contrary to the manifeat weight 


of the evidence and the judgment is affirued, 


Judgment Affirmed, 
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SOLARA NOARRTR, 1 
Appellees, APPEAL: FROW 


va. cOUNRY conRT, 
HARDER'S FIREPROOF ®TORAGE OK COUNTY, 


AND VAN COMPANY, o sorpora tion, 
and E, C, LURDRKEA, 


aretitanas, 1s —71 if. P 2 


MR, JUSTICE BAUKE DELIVERED THE OPINTON OF THE couRT, 





Tain te a eait inetituted in thp County Court by 
Clara Worrin wgsinat Hader's Fireproof ttorage and Ven Come 
pany, & corporation, (nereinetter eelied the atorage cowpany), 
and E, 0, Luedeka, to recover the value of one plane and one 
stool which plaintiff placed in, storage in the werehcuse of 
the storage sompsny en March 3, 1908, To the deglaration in 
thefeund fom in trever, defendunts pleaded the general iasue 
and Glee a special ples, averring that slaintiff placed her 
Piane in atorsge with the saterece COMPANY and agreed te pay 
81 per month for such storage; that rleintiff failed and 
neglected to pay the storege charges and thet pureusrt te the 
Provisionn of seotion 33 of article 2 of an act in regen to 
Tarehouse Reesipte in force July 1, 1907, ssid storage company 
s61d @eid plane for $36, the amcunt due for atorege and x= 
rensee ef anis, 

A trial by jury reaulted in « verdiet end sud gaent 


ageinst defenjants for 420, te reverse which jwigment they 


 *presecute thie arpeal, 


The only contreverted queetion of fact in the case 
ie the fair warket value of tie piane oni ateol, 

On Marsh 3, 1909, the piene and steol in ouession 
Sere received by the storace company for etorese st on apreed 


charge of $1 rer swenth, Plsintif? then informa the sterage 
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company that she was going to leave the City ef Chicsge and 
voulé probably be abeent about two years, In June, 1909, 

she paid the charge for storage up to July Ord following, shen 
ehe left the City of Ghienge, and did net return until January, 
1912, when she went to the sarehouse ef the storage company 
end demanded her plano and stool and won then informed that 
the property had been seld in Barch, 1911, in eetisfactien 

of the lien thereon of the atorage sourany fer etorage chargea 
ond expenses of sale, smounting te #30, which was the exsot 
apount realized fer the property at *he exile, The defendant 
storage corpeny became the purchaser at the enle ef the prom 
perty in sneation and the AGRE BH tt removed by it te a aslose 
room, where it condueted a second hand atore, 

It ia not claimed thet the provieions of section 33, 
relating to the mailing and publication of natioes preliminary 
to the enforcement by the defendant storage company of its lien 
for storage charges were not complied with, hut it isa insisted 
that the aale of the property in question by said defendant 
to iteelf was st lesat volAsble at the election of the plsine 
tiff; that auch sale operated a2 e converefion by said defendant 
of the property in question, and euthorised a recovery by the 
plaintiff of the yalue of sald property st the time of moh 


conversion. . 


In Hannah v. The People, 198 I11., 77, it io saids 


"The rulee of law applicable to the position ari relation 
ccoupied by public warehcuseren, anc to their duties, are the 
same that apply to trustees, ani others who occupy fiduaiary 
relationa, The law hae @etablicshed limitatione upon the 
power of theres ocoupying such confidential relation, to aot 
im relation to the property «nd the interseta of thease whe 
are the vightful beneficiaries ef the truat. One of the 
reetrbotione is that, in the exeaution of the truet or Pidue 
Giary undertaking, duty and interest suet not come in conflict 
and the orportunity for such aonflict must not be permitted. 
Thia rule if arplicable to these whe hold license under the 
senetitutional previelona and the provisions of tha act of 
1871, which was enacted in purausnage of the command of the 
eonetituticn, Phere it fa avident a trustee has 60 oone 
ducted the affairs of the trust and hie peraonmel affaires as 
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that a conflict between his duty and bie persone] interest 
neeessirily arose, the courte have uniformly bheid the tran 
gagtion genatructively fraudulent. The rnie ia, not oniy 
that frauwia by trustees ahall be prevented, but that oppor 
tunity and temptation to fraud #hei] not be permitted, 
(S7 Am. & Eng. Enoy. of Law, 200.)* 

Without deubt the duty of the defendant storage 
company as # public warshouseman arising out of the fiduciary 
relation created thereby rreeluded it, at the sleotion of the 
pisintiff, from asserting onerehip of the property claimed to 
have been sequired by purchase at a eale cenducted by it. 

It is conceded by counsel, and it ia apparent from 
the record, that the verdict of the jury assessing the dawages 
at $420 wae eredieated upon a finding thet the value of the 
property at the time of the conversion wae $450, from ehich 
amount $30 wae deducted for storage charres and expensea of 
the *alee 

The evidenoe for the plaintiff bearing upon the 
question of the valine of the plane tenda to show that the 
piano wae purchaaed vwpon the installment plan for $550 by 
@ sinter of the plaintiff about six years prior to ite being 
atered in the waraheuse of the defendant storage company; 
that the purchaser wan unable to pay the notes siven for the 
purchase price, ae they matured, and that plaintiff took the 
piano and paid asid notes; thst the piane had been used 
about one month during the entire interval, aince it was 
purchaseds that it had heen moved on tro ccoasiens prior te 
the time it “se stored in said defendant's werehoure; that 
i% wae not ecratched or marred or damaged. Pisintiff iatroe 
dused no aubstantive, credible evidence tending to shew the 
value of the plane, other than her statement that it wee 
worth a@ wuoh when if vas stored with the defeniant as it 
waa when ahe rurchaeed it, 


It ia a watter of common knowledge that the price 
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paid upon the installment plan fer « staple artiole in commen 
use is net « proper stendard by which to determine the fair 
warket value of such article, and that the depreciation in the 
fair market vaive of a piano et a time alx years aubaequent 
t® ite purchase, and which, in the language of the trade, is 
*second hand*®*, is vory creat. 

Evidences offered on behalf of the defendanta tends 
to ahow that the fair market value ef the piano at the time 
of the corveregBion was from $30 to $100, 

The verdict 1¢ ag manifeatiy excessive thet it cannot 
be permitted to stand. Tf? the competent credible evidence 
in the record furniehed a baria for a reasonably intelligent 
conclusion ae to the fair market value ef the piano in queation, 
we should not henaitate to require a romittitur by the pisintiff, 
in order, if such requirement wan complied with, that thie 
Litigation might here terminate, but we find ourselvea unable 
to resoh such a qonciueion from the evidence aidueed, 


The judgrent ie reversed and the onuse remanded, 


REVERRED AND REMASDED, 
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IN RE ESTATE OF GORTS VANDER SYDE, 
Deveased, 


On Appeal of 
GUS S¥ANRON, Claimant, APPRAL FROK 
Appellant, 
IRCUIT COURT, 
v8. 
COOK COUNTY, 
ESTATE OF GORTS VANDER SYDE, Daw 
ceased, 
Appellee. 





BR. JUSTICE DUNCAN DELIVERED THE prraron OF THE COURT, 


The Cirouvit Court of Cock a 4 refused to sllow a 
Ciaim of appellant, @waneon, 4gainet thp estate of Goris Vander 
Syde, decearsd, for 3226.99 for materigl and labor furnished 
in extending a heating Plant din the prpmicea, 11105 Michigan 
avenue, Ohigage. | } 

The cause wae heard by the pourt upon an agreed atate 
of facta, in substance, aa follows: | 
id [Sorta Vander Syde, the owner of anid premises, on 
Auguat 9, 1905, leased be to rildian €. *ood for five years 

from that date ut a rental ‘of fifty dollars per menth, the 
lesaee to psy a1] water and —— taxes, special aasenaments 
and insurance, and to have the option te renew the lease for 
five years more at the expiration thereof, The lessee sublet 
the building and etated by letter of December 18, 1908, to 

the lessor that it would be desirable to extend the oullding 

, te the alley at an estimated cost of 74,950, and thet it weuld 
a increase the monthly rental to seventy-five dollare per month 
ant give 74 net on the additional investment, On January 21, 
1909, Sood stated to the lessor by letter that he had seoured 
bide for the cost of the propoasd aidition, the lowest bid 
being $3,900, and alao stated: "As atated hefore, I will 
guarantes there will be no extras, se that 73,900 ia all the 


entire work will cost you.® 
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van next day the lessor mude a new lease to the 
leasee, *Yood, for five years from April 1, 1909, at am snnusl 
rental of 6860, one-half thereof payable on the first of Ccto~ 
ber, and the other half on the firat day of April of esech 
year of the new lease, the leasee to pay water and genéral 
taxes, special assexzamentes and ineurance, and to have a right 
to renew the lease for another five years. The lesser then 
gontracted with J. L. Carnegie & Son to complete the said 
addition for $3,900, according te certain plans and apecifica- 
tions which did net inelude the extension of the heating plant, 
and the extension was completed and paid for by the leesor. 
The lessee had possession of the entire premises ae enlarged, 
and hed at his own expense previous te the eatension installed 
a heating plant in the old buliding. He then directed appel- 
lant, Sveneon, to extend the heating plant inte the new pore 
tion of the building. The gharges therefor were charged in 
appellant's booka of account to "William 0. feed, Vander Syde 
dbuilding,® and not againat Vander Byde, the deceased, end 
Vander Syde nad nothing to do personally with Sransen cone 
eerning the new heating job, or in oontracting for the sane. 
Swanson compieted the job May 26, 19069, two weeke after the 
death of Vander Syde, end the claim of appellant is for the 
work and material eo furnished, end there is no dispute as 
te the value or charscter of the “ork performed, 

‘tn Addition te seid atipulation appellant offered the 
testimony of ¥Yood, naid leesee, in substance, that after cone 
siderable progréas head been made on the addition, the testator, 
Vander Syde, suthorised him te hava the sork in queation done 
on the heating plant; that he employed appellant for that 
purpose, no definite price being agreed upon; that appellant 
did the work therefor; and that appeliant never had any cone 
versation with Vander Syde shout ssid job or contract. 
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The Circuit Court ruled that Food wae an incompetent 
witness againat the executor of aaid deceased, becanse the 
witnesa was interested in the reault of thie suit, and the 
correctness of that ruling is the sole queation prenented by 
thia appeal, 

The right of s tenant to receive payment from his 
landlord for improvenents placed upon the premises during aie 
term must arise, if at all, frow hie contract with the landlord. 
Ko such right grows out of the relation of landlord and tenant 
in the absence of a contract securing to the tenant such 
right. Diederich v. Rose, 728 tll., #10; Underhild on 
Landlord and Tenant, Sec. 745. 

The evidence in thin case with hia own testimony 
excluded wekea a clear gawe of Liability on the part of Food 
to appellant.  Yood'na offered testineny tended to make the 
estate of Vander Syde, deceased, lisble for the clsim. Wood 
was, therefcre, clearly an interented witnese in the result 
of thie auit, and wae an incompetent witness under the etatute. 
Butz vy. Swarts, 135 I111., 180; Bruner v. Battell, Exr., 

83 Tll., 317; Skeen v. Moore, 120 Ga., 1057, « osae siwiler 
in 11 respecte with the cage in hand. 

It io srgued by appellant thet Pood's interests are 
equally balenoed and that he is, therefore, indifferent to the 


reaults of this suit, and a competent witness under toe hold 


ings in the cases of Bhite vy. Rose, 147 Til., 457, and Baker vy. 
Updike, 155 122., 54. 

Thie argurent is based uren the sssumption that in 
¢see appellant recovers in thia case, sppellee envld recover 
over against Food by reseon of hie guarantee to Vander Sydé 
that the work of the sidition te the building shovld net coat 
the latter mors than 23,900; and upon further claim that 
Wood, if aved by appellee, could not tentify in that eulit, 


and that there are ne witnesses to the converestion testified 
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to in thie ease by Yeod between the esid decenaed and hineelf 
ae to Sood's authority to have tae heating pliant extended. 
The argument is wnacund. In the firet place, it ile not true 
that it clearly appeara that food would be ilable ovexy fer any 
judgment againet appellee by reagon of hia said guaranty. He 
only guaranteed that the addition would not ooet more than 
$3,900, including o11 extras, and if did not cost more than 
that eum, and the heating plant wae net included in tast estie 
mate and guaranty, but wae a separate snd diatinet contract 
for which the eatate is liable by reaaon of Vander Syde's 
undertaking with Wood, if Yood'a testimony is true. 

Even if Sood was #6 liable to the estate of Vander 
Syde on his asid susranty, it would only omount to a further 
argument that the debt in question ia owed by Yood and aot 
by appelice, and that there should not be a judgment in this 
case in any svent againet appeliee based upon the teatimony 
of ood. Ko judgsent can ba legally given againet appellee 
upon the testimony of Ycod, except upon the inference there~ 
from that Vander Byde, and not Food, wus to be liable to 
appellant for hia claim. Yood wie testifying to that end, 
and evidently *ag net a disinterseted witneas in the result 
of the case, 

The ruling and jwigment of the Cirouit Court were 
right, and the judsment is affirmed, 


JUDCKENT AFFIAMED. 
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ERVIN Te WOOD, 
Defendant in Error, 


¥Be 





THE BABASH RATLAGAD COMPANY, 
Plaintiff in frror. 


re COURT YT « 
18<¢/1.A. S¥ 


ule "PRBSI YES JUSTICE FITCH / 
eLAVeR “0 “i OPINION OF ‘THE count. 


The plaintict, kevin Te ¥Yool, reco bred a judgment 
against the defendant, the Wabash nadirond Company, for 212,00, 
for personal injuries suatained by him wine in the deferdant's 
employ aa a ewitehman in ite yards at tort Wayne, Indiana. sev- 
eral grounis for reversal are urred, but as we have reached the 
conclusion that a new trial should be granted on account of errors 
in instructions, 1t will not be necessary to-consider the other 
errors assicned. 

[At tne tine of the ascidert the plaintiff, whe was an 
experienced awitchman, wos the "ficld man" in a erew engaged in 
ewitenines the care of a train consieting of five freight cars 
end an engine. ‘The train was in charge of 4 conduster named 
Mehl, The firet or end car of the train was a heavily loaded 
box car. This gar was “kicked bucky past a switsh, along what io 
eclled a “passing” track, to a point approximately 200 feet beyond 
the ewitch. “here was a slight up-grade from the awitch to the 
point wheres the car stopped. While the first car was moving slong 
the “passing” track, the next two oara of the train sere switched 
to enother track leading to an electric light plant. in this 
movement, the last of the two care was not entirely slear of the 
gwitch when 4t atopped, Just'ias it stepped om the switch, “vohl 
noticed that the car which had been kicked into the passing track 
hed started to run back ard was moving towards the awiteh at the 


rate of two or threo miles an hour, To prevent a collision, he 
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called out to the plaintiff: “Bleck that onr." The plaintiff, 
whe was watching the second and third oara, turned, picked up 

a rusty "fisheplate*, or "angle iren", which he saw ivying on the 
ground, and holding one end cf it in his right hard, laid the 
other end acroca the rail in front of the wheel of the moving car, 
the fisheplate did ret step the car, but was pushed along the 
rail by the oar wheel, ‘the plaintiff and one other witness tes- 
tified that thereupon wohl called out to the plaintiff: "Put it 
lengthways", and that in attempting to put the iron under the 
wheel in th.t mammer, the plaintiff's hard was caught betwoen the 
fish-plate and the rail, and his arm was run over. | vYehl's teati- 
mony is somewhat contradictory upon this point. At one tine he 
said that he “would not like to say" whether he told Wood to "put 
the fish-plate in lengthwise", or not. Later on, he testified 
that he did not tell Yood toa use the fish-plate, but merely told 


him to atop the car, He alao testified that it was customary, unter 


auch ciroumstancesa, to piok up some cbhject and put it under the 
wheels to step the ear, that it waa wood's duty to do this, and 
thet he (lohl) relied on Wood to eee that the ear did not come 
back. 

[he plaintiff's desleration stated, in effect and in 
substunce, that the conductor waa a vieeeprincipal and that tho 
plaintiff was bourxi to conform to his orders ard directions; that 
uniter the statutes of Indiana (which were pleaded) a railroad com- 
pany is liable for injuries sustained by an employes “where aueon 
injury resulted from the negligence of any persor in the service 
ef such corporation, to whose order or direction the injured 
employee at the time of the injury waa bourd to conform, and did 
senform’, and also where the injury wos caused by the neglisgense 
of « fellowevervant who was "at the time acting in the place, and 


performing the duty of the serporation in that behalf", and the 


] 


Sebo WeTMosevo caw Ft Sori? bokthyees owta of saad acid « 





+e 


<= 

Ae⸗nuata ecty "nao seds note” tacntata ott OF ⸗ 
qu hexote bowud qetao belt? ben drogen edd. . 

— ead ot Mia, Sallah Stahl te "nae 
od bhat ,DBood digit cif mt 22 to dae emo ambbtod. 
eno id Llwy odd evoms 
ems anoles berievq sow tod .ta0 end qode son Bib 
~od anondtn awri?s ono bre rtoauta om: -Learty tH0 
$2 308" sTthIintaid ols of cud be Line — — moquserrert: 
end sehr soxt arf? iuq of anhignests nt tat bow .* 
end seewIET FrigvaS anw iad at TNentelg ers ywormam dui 
-todet a! fd’ | <t0¥e mut cow ote oft bre _ltet of? baa, 
ad orbs aro wh =.8mtoq aldt mogy yrogotbaxtnoe. 
SI" 0% Hook Pfod ox ratory “yes ot BILL fom bLiow™ ent) 
Seliiseos =H .no togal .ton w .“oetudégnet at of 
Blod ylousn Sud ,osakqeriel oft oes Of booW Lied fon ; 



















on? selon: 22 sug bee toeltio omon dt Yotg-od .oeoreiter te 
Bis ,wtrid ob os ydUb eM boow saw St seHF “redvnds: qose ¢ i 


enocd Jou BIN tao off Farle cou 03 bool no bette: (tt) 


at Brew foe?te nt ybodade rolsatatoed e'rrisetary — 

en⸗ fut ous Lagtonii¢-eolvy a» caw tOssubaos ede sud ‘ 
fedd jahottoerth Sas sxebto oie oF muito Gl pated sow 
qm00 beoiller » (debadig orem doledw) anstini to eagotade of¥* al 
ithup etecte” eeyolqwe na yd Ddtthetaue wéhaubnt ww oléslt et 
Splywbe ot +2 conteq yrs Yo samegtigen edt cok beslk — 
bowsin2 off qobtomath to aero Ssodw of .aotdonoqres 20! 


i 


PRh tra Ao taod 03 hewed naw ywittel eff to ante 443 ge covoiqae. 


J— fll orl? ys boom saw yiwtmt od evtorin cule ban ( MRNOeL 





lo sk yretéon ont? off Jn" wow ode imwe owe llet-2 to% 


Ie Witte. 4 


3 
person injured waa obeying an order of some superior at the 
time of such injury; and that the plaintiff was injured through 
the neglizense of the conductor, to whose order the plaintirr 
was bound tc GONLOrTly while obeying the conductor's order to block 
the wheels of a moving oar. | While the statutes of Indiana thus 
pleaded remove the defense that the negligence claimed was that 
of a fellow-servant, they do net rewove the defense of contribu- 
tory negligence, nor do they remove the defense of assumed risk, 
except to the extent that the negligence of a fellow-servant 1a 
not to be considered as one of the risks asewred by an employee 
of a railroad company, Under the pleadings as thus framed, the 
plaintiff was required to prove that hia injury wae caused by 
attempting, without negligence on his part, to comply with an order 
given him by the conductor to perform a tack involving a hazard 
which was either not one of the usual incidents of his employment, 
or was of such a character that because of ignoranse or inexper- 
fence on his part, he was justified in relying upon the order of 
the ceonducter ag an assurance that the task misht be eafely per- 
formed, The evidence was undieputed that the conductor ordered 
the plaintiff to block or stop the moving car, But we think a 
jury might reasonably find from the evidence of Mohl and from other 
facts and circumstances in evidence that the plaintiff was civen 
no other or further directions, but chose hie own method, and exer= 
oiesed his own judgment, in attempting to comply with the conductor's 
order, and might also renscmably find from the evidence, that in 
any event the work which the plaintiff was directed to do waa 
within the scope of his employment and the danger aricing therefrom 
wae plainly apparent ond fully known to the plaintiff. It follows 
that deferdant was ontitled to have the jury accurately instructed 
as to the law applicable to ite theory of such sontroverted facts, 
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The defendant requested two inatructions, whieh the 
court refusel to give, stating in oubstunce that if the jury 
find from the evidence thst in obeying an order oe! the conductor, 
the plaintiff was injured, not by reasen of any direstiona in the 
order itsolf, but by reason of the marmsr in which he performed 
the order, then the fury should find the defendant not guilty. 
These inatructions atuted a sorrect proposition of law applicable 
to one theory of the facts of thie cage. if. 0, ith. Go. ve Swift, 
B18 11li, 307, it does not appear from the Indiana decisions of- 
fered in evidence that the law in that State is different in this 
respect from the law in Illinois. The principle irvolved in these 
refused instructions is not covered by any ineatruction that was 
given, and in cur epinion it was error fer the court to refuse to 
submit to the jury the hypothesis of fact therein eatated, 

By the nineteenth instruction given to the Jury, they wore 
told that “where an employee ic sivern a specific order to porform 
a certain act by another employes, to whoae orders he war bound 
te conform, and did conform, that he will not ordinarily aseumo 
the riak of obsyins such order or be guilty of contributory negli-e 
gence in attempting to perform sush act, unless the danger waa so 
great that no ordinarily prudent person would obey such order or 
attempt te perform such act." ‘The instruction then attempts to 
apply thie alleged principle to the facts of this case by stating 
that 4f the jury believe from the evidence that an order wis given 
to the plaintiff "to block the wheels of said car” ani that in ate 
tempting to ober euch order, the plaintiff wao injured, “then the 
jury are inatructet that the plaintiff did not necessarily asaume 
the risk in obeying aaid order and was rot neoeaserily guilty of 
contributory negligence in attempting to block the wheels of ssid 
Gar, but the jury may and should consider the fact, if the jury 
believe it to be a fact, thet the plaintiff was giver such order 
in determining as to whether or not the plaintiff assumed the risk 
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of obeying such order or wae guilty of want of due eare for his 
own aafety.” Sy this instruction, the defenses of assumed rist 
and contributory negligence were treated as having preeiaely the 
game seaning, fores and effect. Ths test to be applied to each 
wae declared to be the same, vit: whether the dancer was so great 
that no ordinarily prixient peraon would obey such order or attempt 
te perform auch act. This 19 @ proper test to be applied to the 
question whether an empleyee is guilty of contributory neglizence 
in obeying a peremptory order, but it has no proper place or appli- 
cation inthe determination of the question of asvused rizk involved 
in euch cases, ‘fhe distinction in this respect, as recognized in 
lilinois, is very slearly pointed out in the epinion in c. 4 & I. 
Behe COs Ve ieerey, 20% Ill. 492, where an instruction containing 
the save fault was held to be erroneous. The Irdiana cases offered 
in evidence and relied on by counsel for defendant in error in 
support of the legal principle stated in this instruction, are cases 
in which an employee was ordered to perform an act not within the 
soore of his employment. In sush cases, the doctrine of assumed 
risk does not apply, for the reason that auch risks are not sovered 
by the contract of employment. Couneel for deferciant in error 
evidently appreciatesthia distirction, for he insists that the 
evidence in this case shews that the act which the plaintiff was 
ordered to do, via: block a moving car, waa not within the scope of 
Plaintiff's omployment., ut in view of the sorflict in the evidence 
om this point, this was a question of fact for the jury to decide 
and not one of law to be determined by an instruction. #e do not 
think the error noted in this instruction eas cured by any other 
instruction. 

For the reasons stated, the juigment of the Superior Court 
will be reversed and the cause remarmisd. 


REVERSED ARD REMANDED. 
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In the Katter of the Ketate of ) 
PeLRMELIA BROWN, Deceased. d 
) APPNAL PROM 
ARLES Uy VRSNC, Eweoutor of ) ¥ 
| t 4 te and Testament and ) é GIRGUIY COURT 
| tess — of PSHMELIA BROWS, 
S; Deceased, j Cook doumer. 
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STATEMENT OF THE, Cask. This is an/ appeal by Charles 5%, 
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French, the executor ‘ef the last wild and testament of Par- 
melia Brown, deceased, ‘from an order of the Girsuit Court dir- 
ecting him, os such exeauter, to pay to the University of Chie 
cage, as the residuary legates” ‘named in said will, a balance of 
9$9453.°3, remaining in his hands at the time of the final settle- 
ment of hia accounts ae such executor, This order was entered 
on appeal by the executor from a like order entered by the Pro- 
bate Court of Gook County. 

Pernelia Brown died testate on July #, 1909, in Chicago. 
By the terms of hor last will ani testament she bequeathed to 
her sister “Mery Arm" (surname not given) "the sum of 45,0900, 
providing she survives me", and a like sum tc her sister "Mar~ 
garet”® (surname not given) “providing she survives me*; and after 
making sundry other bequests and legacies, all the residue of 
her estate was given, devised and bequeathed to the University 
._ f Chisago. ‘The proof of heirehip made in the Probate Court 
shows that at the time of her death Permelia Brown was a widow, 
aged about eighty years, ard without children; that her parents 
were dead; that her only known relatives were the two sistere 


above mentioned, whose whereabouts were unknown; that the de- 


ceased had neither seen nor heard from them for many years; that 
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22 
when last heard of, the sister Margaret was living, unmarried, 
in Chicago, about the time of the great fire of 1871; that the 
sister “ary Ann had moved to Detroit many years agc, was mar~ 
ried there in 1549, to a man named Mayville, and had one BON, 
named Anthony Vayville; that, after the death of Permelia Brown 
inquiry had been made at the residenee of Anthony Mayville in 
Detroit, and a search had been made of the public records o/ that 
city, resulting only in the discovery of a death certificate 
stating that one Mary vayville, born in 1841, whose relatives 
were unknown, had died in a hospital in Detroit in 1998, It alao 
appears from the evidence in thia case that Anthony Mayville, 
Glaiming to be the nephew of irs, Srown, had brought auit in 
Gook Gounty to contest her last will and testament, but without 
success, and thet while in Chicazo at that time, he stated that 
his mother had beer dead more than ten years and thst he knew 
hothing of the whereabouts of his aunt Yargaret. Whether anything 
further as to the whereabouts of ra. Srowm's two sisters was 
brought out in the will contest dosa not appear from the record 
filed in this court. 

The transcript of the record shows that the will of 
Permelia Srown was dated December 1, 1904, that there was a - 
eodicil, dated December 26, 1907, that the will and codicil were 
filed in the office of the clerk of the Probate Court on July l4, 
1908, that on July &2, 1909, proof of heirship was taken and an 
order was entered, finding that the names and addresses of the 
heirs at law “if any, if living” are "unknown, and upon due and 
adibigent search cannot be ascertained." It does not appear from 
the transcript when the will was proved and admitted to record. 

A rule of the Probate Court was offered in evidence 
which provides, in substance, that no executor or administrator 


shall be discharged from his duties, or have his final account 
approved, unless he shall give notice, in the manner therein 
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stated, to the hoirs at law, and residuary and unpaid logatees, 
if any, of the time of his intended application therefor; that 
where such heirs or legatees reside outside of Ccok County and 
within the United States, the notice shail be published at least 
ones in some newspaper published in Chicage, at least thirty 
days before such application; that where such heirs or legatees 
resides outside of the United States, “or whose names and places 
of residence are unknown to the executor", a notice shall be 
published at least once in some newspaper publiched in Chicago 
at least sixty deys before such application; and that in either 
of such cases, the executor or administrator 6hall cause an 
affidavit of such non-residence to be filed, ard a copy of the 
published notice to be mailed by the clerk of the court within 
five days after such publication to each address given in the 
affidavit, 

in pursuance of this rule, the executor published, on 
July 13, 1911, a notice in a newspaper in Chisage entitled: "In 
the matter of the final settlement of Permelia Brown, deceased, 


To Anthony Mayville, wargaret » and Kary Ann 





sisters of said deceased, whoss surnames are unknown", stating 
that on Septomber 14, 1911, at 10 otolock A.M. or as acon there- 
after as the matter could be heard, the executor would present 

to the Probate Court of Cook County his final account and ask 

that the same be approved, that the estate be declared settled, 
and the executor discharged, On the same day, an affidavit of 
non-residence was filled, giving the residence of Anthony “ayville 
at a certain street and house member in Detroit, “ichigan, and 
stating that the residences of the others are unknom,. A vertifi- 
Gate of the clerk was also filed showing that within five days 


ef auch publication, he mailed a copy of said published notice to 
Anthony Mayville at the address given in the affidavit. 
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On July 28, 1911, the executor filed his final account, 
showing his receipts and disbursements, and a balance on hand 
ef about (29,900, of which amount, it was stated, “the executor 
prepeses" to pay §5,009 "To Margaret, sister of deceased, or to 
her heirs or devisees if said Nargaret survived deceased", $5,000 
"To Mary Amn, sister of deceased, or to her heirs or devisees, 
if gaid Mary Ann survived deceased”, to sundry other persons, 
sundry itema, and "such balance as there may be to the University 
of Chicago." It appears that the hearing on this aseccunt was con- 
tinued from tine to time in the Probate Court; that on Cctober 
Key Ill, the executor filed an additional account, showing tho 
payment of part of the balance thus shown and a new balance of 
$14,355, which balance (it was said) “the executor proposes to 
disburse” in the same manner as before stated; that on February 
20, 1912, he filed a second additional eccount, showing furthor 
paynients and a balance on hand of $10,823.78, which, after de- 
ducting a certain legacy and court cots, the “executor proposes 
to pay according to the terme of the last will and testament and 
ecdicil thereto of Permelia Brown, deceased." 

On February 1, 191¢, an order was entered in the Pro- 
bate Court, stating that the court, having considered the proofs 
of heirship, ‘finds “that argaret and Mary ann, sleters of Per- 
melia Grown, deceased, who were bequeathed the sum of [25900 each 
by clauses seventh and eighth of the will of deceased, if they 
survived testatrix, both died prior to the death of the testatrix 
and that the above mentioned legacies + « « lapsed and became a 
part of the residue of said estate." On February 21, 1/12, an 
order was entered in which, after finding that due notice had 
been “given to all the legatees, heirs at law, and other parties 
in interest, according to the law and rules of this court, and 
thie court having jurisdiction of the subject matter,” it was 
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ordered that the final accounts of the exesutor be approved; 
that cut of tho balance in his hands the executor pay certain 
items not in controversy, and pay the balance, amounting to 
$6045.85, to the University of Chicago as residuary legatee; 
and that upon filing receipts for such payments, the exesutor 
be discharzed. 


MR, PRESIDING JUSTICE PITCH 
DELIVERED THE OPINION OF THE QOURT. 

The sole question presented by this seppeal is whether 
the Probate Court had jurisdiction te enter the order appesled 
from sithout further notice than that recited in the foregoing 
statement of facts. 

geetion 112 of the Administration Act provides that 
"vo final settlement shall be made ard approved by the court, 
unless the heirs of the desedent have been notified thereof, 
in such ranner as the court may direct." Appellant's counsel 
concede that the notice given in this case was in accordance 
with the rule of the Probate Court and he admitted upon the trial 
that the rule had been entered of record and was in force at the 
time the notice was published, te contends, howeyer, that auch 
a notice is not of itself sufficient to give the court jurisdic- 
tion of the persons of the missing legatees, if living, or if 
dead, of their legal representatives. it is inalated that a fur- 
ther notice to the absent legatees given in such marmer as dire 
eoted by the court in and by 4 apecial order for that purpose, 
wae necessary, in order to give the court authority to direct tho 
payment of the asount of their legacies, as lapsed legacies, to 
the residuary legsatese. ie are umable to agree with this conten- 
tion. ‘The section of the Administration Act above quoted merely 


requires notice of the "final settlement” to be given im such 
marmer as the court may direct. The Probate © » by a rule 
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entered of recerd, has prescribed the ranner of giving such 

a notice, ‘the sections of the Administration Act immediately 
following section 112 clearly contemplate that proper orders 
of distribution shall be entered upon the final settlement of 
an executor's accounta. Section 116 provides that whenever it 
shall appear that there are sufficient assets to satisfy all 


de-unds against the estate, "the court shall order the payment 
of all legacies mentioned in the will of the testator." ‘That 


fact appeared in this case when the final account was presented 
to the court for approval. in Strawn v. Jacksonville Academy, 
240 111. lil, it was held that the power and authority given to 





the Probate Jcurt by section 116 includes the power to determine 
the legal rights of the legatees, thet under section 119, no 
legates cur maintain an action against an executor for the pay- 
ment cf a legacy until the Probate Court shall have ordered it 

to be paid, and that any order made by the Probate vourt in the 
exercise of the jurisdiction given it by these sections, is valid 
and binding upon the parties and « protection to the executor, 

In Exton v. Zule, 14 N. J. Eqe 501, it was held under e similar 
statute, that a notice of the proposed settlement of the final 
accounts of an administrator is sufficient notice upon which to 
base a binding order of distribution, for the reason that the dis- 
tribution is a part of the final settlement. 

It appears from the evidence that if the sisters of 
Permelia Brown, deceased, are living, their “names and places of 
residence are unknown to the executor,” that he made an affidavit 
to that effect and filed it in the office of the clerk of the 
Probate Court, and that due publication was made in accordance 
with the rule of the Probate Jourt applicable to such cases; that 
if they are dead, thoir only kmown heir is Anthony Mayville, and 
that due service by publication and mailing was sise hed upon 
him, It follows that whether the sisters be living or dead, due 
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netice by publication, as required by statute and the rule of 
the Probate Court, was given to every person interested, of 

the intended application of the executor for the approval of 

his final account, and for a final settlement and discharge. 

No final settlement sould be made ao an to discharge the executor 
without an order of distribution or an order approving a distri- 
bution already made. Therefore, notice by publication, of the 
presentation of the final account and application for final sete 
tlevent and discharge waa constructive notice to the alsters, 

if living, and to their only heir, if they are not living, either 
that «a final order of distribution would be entered, or that 
payment had already been made to the residuary legatce, subjest 
te the approval of the Probate Court. Having jurisdiotion by 
statute of the subject matter, and having jurisdiction by due 
publication, of the persons of the missing legatees, if living, 
and of their sole heir, if they are not living, we think the 
Probate Court had full jurisdiction, without further notice, to 
make the order which was entered, and therefors the Circuit Court 
dia not err in entering « similar order on appeal. 

The oase of Reizer v. Mertz, 23% Ill. 555, relied on by 
appellart's counsel, is clearly distinguishable fro: the present 
case by the fact that in that case there was no order or rule 
entered of record in the Gounty Court directing what notice 
should be given toe heirs at law of the presentation of the final 
account. ‘the decision in that case is based upon that fact. in 
thie case, the fact is otherwise, 

We are not impressed with the argument that the notice 
was insufficient because of the fact that the executor stated 
in his final accounts that he “proposed” to pay to the sisters 


of the deceased, “if living", the amount of their respective 
legacies, and to pay the balance, only, to the University of 
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Uhnieego, If, as we have held, the Probate Court had juris- 
diction both of the subject matter and of all parties interest- 
ed, it olearly had jurisdiction to determine the rights of the 
parties to the balance remaining in the hands of the executor, 
and te order the executor to pay over the same to the persons 
entitled thereto, whether auch a disposition of the fund was 
“proposed” by the executor, or was opposed by him, Strawn v. 
Jacksonville Academy, supra. 

We think the executor is fully protected by the orders 
of the Probate and Circuit Courts. ‘The judgment of the Circuit 
Court will therefore be affirmed, 


APPIRWED » 
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rch Term, 1913, No f 


g19 - 19224, / 


Jonn He O'NBIL, Administrator of ; 
the Setate of ROCCO MARRONZ, de- 
ceased, 





f BRROR ‘LO 
Plaintiff in 


SUPERIOR GOURT 
VWBe 


— — — — 


COOK COUNTY. 
ILLINOIS CENTRAL RAILROAD COMPANY, | 


Defendant in Error. 


\ "187 1.A.126 


MA, JUSTICE GRIDLEY DELIVERED fuk OPINION OF TiN COURT. 
. j 


Thie writ of error is prosecuted to peverse a judgment 
of the Superior court ‘ef Sook’ ‘gounty, rendered in favor of the 
Illinois Gentral Railroad” ‘Company, dofendant below, upon the 
verdict of a jury findine the deferiant not guilty, in an action 
for damages for personal injuries sustained by Roesco iarrons re- 
sulting in his death, 

‘The accident osourred about 9:20 ofelock on the morning 
ef October 21, 129%, in the railroad yards of defendant in the 


ibd 


7 


oity of Chisago, near the Yan Suren street station, bor four or 
five years pricr to his death the deceased had been employed by 
deferxsiant in and around the yards and tracks of defendant, and 


ttt SF 


7) 
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hia duties required him to put up and take down switsh lamps, 


— 
⸗ 
Pa 


sweep off the ateps and platforms at aaid station, and pick up 
loose paper and debris arcund said yards and platforms, Yan Juren 
street, which passed over the tracka in am easterly and westerly 
airestion by meane of a viaduct, was high enough above the tracks 
eo that a man standing on tor of a box car would clear the via- 
duct. The tracks were straight and ran in «a northerly and south- 
erly direction and were numbere@ from wost to east ly 2, 5, Gtes., 
conseoutively, The tracks numbered 1 and 2 were used for subur- 
ban passenger service. Yorth-bound traing ran on track No. 2 

and southbound trains on track No. 1. On the wost side of track 


Noe 1 ard on the east side of track Mo. 2 were platforms running 
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ae 
parallel with the tracks. ‘hese platforms were for the use of 
passengers entering and leaving the suburban trains, They were 
elevated from the ground so as to be on a level with the floor 
of the passenger cara, and they extended a sonsiderahle distance 
both north and south of the Yan Suren street viaduct, from which 
ateairways descended to each platform on both the north and south 
sides of the viaduct. Seneath the north stairway which descended 
te the platform east cf track ilo, 2 was a shanty in which waste 
paper was collected until a sufficient amount was on hand to be 
taken away. ‘he part of said platform north of the shanty was 
supported by wocden posts placed eight or ten feet apart cormected 
by oross pisses running east and west; otherwise the platform was 
open undernenth, Trask No. 5 was immediately east of said east 
platform and was used for the storage of cars and for awitching 
purposes, Running along tho east side of said platform was a 
railing made of gasepipe. On the east side of the tracks of de- 
fendant was a conerete wail 1: or 15 feet high and on the west 
side of said tracke was a stone wail cf about the same height, 

At the time of the accident it was “clear, csocd daylight’, 
A ewiteh engine, pushing ahead of it two gondola sars loaded with 
eoal, approached from the scuth on track No. 3. ‘This train was 
ruming at 2 speed of from 6 to # wiles per hour. A suburban 
passenger train wac pulling into the station from the south on 
track No, 2. The two trains reashed the platform, north of the 
viaduct and between tracks Nos. 2 and 3, at about the sane time. 
The passenger train, in coming to a stop, made considerable noises. 
The orew of the coal train consisted of a foreman, « switchman, 
the engineer and the fireman. The foreman, Woodall, was standing 
om the top of the cosl or the forward car about 10 feet from the 


front en: of the oar, keeping a lockout ahead. The switehman was 
atanding on the front beam cf the engine, back of the two coal cara. 
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whan 
The engineer was sitting im the oab of the engine on the east 
side, and ths fireman in the cab on the weat side. when the 
forward car of the coal train was about sbreast with the shanty, 
Woodall first noticed Soeso Marrone about 12 foet ahead of the 
forward car, walking north between the platform and the west rail 
of track Ne. 3, with his back to the coal train and apparently 
unaware of ite approach, Woodall instartly gave a “slow" signal 
to the engineer, to which the engineer at once responded and 
shut off the steam, and et the same time VYoodall twice salled 
out as loud as he soujd, “Jom, get out of there", but “arrone 
"didn't seem to pay any attention” to the call. The forward coal 
ear cleared Marrone but he was evidently atruek by the second 
Gar and run over by the forward west wheels of gald oar, reoeiv- 
ing injuries from which he shortly thereafter died. None of the 
train crew, except Woodall, saw Marrone before he was struer. 
At the time of the accident the +ell on the engine ef the cosl 
train was ringing, but the enginoor did not blow the whistle or 
receive any signal to blow the whistle. The train was brought 
to a atop about 5O feet beyond where ‘tiarrone was lying after he 
received his injuries, 

Plaintiff's declarstion sonaisted of a number of counte, 
One count charged in general terms the negligent operation of 
the coal train while the deceased was in the exeroise of all due 
care for hia own aafety, Several of the counts charged ea viola- 
tion of certain ordinances of the City of Chicage, hereinsftor 
mentioned, which, it was claimed, forbade a speed of more than 6 
miles per hour by a freight train at the place of the accident. 
Two other counte were framed on the theory of wantor negligence. 
In the first of these counts it was charged that the servants of 


defendant who were operating and managing the freight train dise- 
covered plaintiff's intestate and his position upon the tracts 


and his peril, in sufficient time, by the exercise of reasonable 
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care, to have avoided injuring him, but that they wantonly and 

recklessly ran said oars and engine againat and over him, ote, 

in the aecond of these counts 1t was churged that aaid servants 


discovered plaintiff's intestate and his position upon the track, 


] 
j 
} 


and hia peril, in sufficient time,by the exercias of reasoneble 
| sare, to have warned him “by the blowing of the steam whistle 
with which the engine of said train was equipped, but that they 
wantonly, negiigentiy and reoxleasly failed to blow the said 
whistle as uw signal of dangor", whereby, eto. 

At the conclusion of plaintiff's evidence the defendant 
moved that the jury be instructed to fird the deferdant not 
guilty, which motion was denied and deferdant excepted, ‘che 
defendant did not introduce any evidence, ard the jury, after 
receiving tho instructions cof the sourt, returned a verdict find- 
ing the defendant not guilty. 

Just prior to the closing of plaintiff's case, plaintiff 
offered in svidense Section 1978 of the ordinances of the vity 
of Uhieago, im foros at the time of the accident. This section 
providea, inter alia, that no railway company, by liwel?, agents 
or employes, shall run any freight oar or cara upon or along any 
railway tracks within sald eity at a greater rate of speed than 
5 miles por hour, “except as hereinafter otherwise provided in 
Seotion 1994 i/2”, ari that "the previslons of this seotion simll 
not apply to such trainee or cares while rumming or being operated 
upon railroad tracks elevated above or depressed below the surface 
of the streets orousing or adjacent to suck tracks, « +". ‘the 
attorney for defendant objected te the introduction of anid sec- 
tion on the ground that, under the facta uhoun, (via: enid tracks 
being depressed below Yan Buren strest which crossed over gaia 
tracks) sald section was not applicable to the lasues in the case, 


he court sustained the objestion and rofused to admit said section 
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in evidence. Plaintiff thereupon offered in evidence sections 
1994 and 1994 1/2 of said ordinances. seetion 1994 provides, 
inter alia, that every corporation owning, leasing or operating 

# steam railroad within said city shall, within such time as may 
be prescribed by the city council, construct or cause to be cone 
structed on each side of ita tracks, amd in such place with refer- 
ence thereto as the city gounell shall direct, except where public 
streets shall intersect or cross the sams, substantial walle and 
fonces, and shall erect and maintain gates and eignal bells and 
other safety applianovs, for the purpose of giving due and timely 
warning of the approach of trains, cars or engines at all such 
atreet and public cressings within said city, ete. Jeotion 1904 1/2 
provides thet, whenever the provisions of section 1904 shall be 
fully complied with by the owner or lessees of any railroad track 
in said sity, the speed of traina required ir section 1978 shall 
not apply. ‘The seotion then proceeds to divide the sity into 
three diatricts, within which different kinda of trains shall 

run at certain specified speeds. the section then provides, inter 
alia, that in the first district (which ts the district where the 
accident happened) it shall be unlawful for freight trains to run 
at a specd greater than 6 milea per hour, and that it shall be 
unlawful for "switeh engines and cars being moved in making or 
breaking up trains in any district” to mm et a apeed greater than 
@ miles per hour. the attorney for defendant objected to the in~ 
treduetion in evidence of said seetions 1994 and 1994 1/2 on the 
ground that under the facte in evidence aaid sections were not 
applicable. ‘he court sustained the cbjestion and refused to 
admit eaid aections in evidence, to which ruling pleintiff excepted. 
At the conclusion ef all the evidence the court also gave to the 


jury instructions Noa, 2 and &, st the request of defordant, to 
the effect that there was no proof that the defendant, at the 
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time and place in question, was violating any city ordinance 
as to apoed, 

It is here contended by counsel for plaintiff that 
the trial court erred in refusing to admit in evidence said 
seotions, 1094 and 1094 1/2, of the eity ordinances, and in giv- 
ing to the Jury said instructions Nos, 2 and 3, The argument 
is, as we understand it, that the evidence shows that there were 
solid walls on each side of defendant's tracks aa far south as 
filet street, and that the only intersecting atreeta that cross 
said tracks were Randolph street and Yan Suren atreet, in both 
of which cases the streets ere elevated above and carrisd over 
aaid tracks by means of viaducts; thut it ia “apparent, then, 
that the defendant had complied with the proviatons of section 
19294"; that having complied with said aestion 1994, the provision 
of section 19964 1/2, limiting the speed of freight trains in the 
diatrict where the accident happened to ¢ miles per hour, was in 
foros, and that the provisions of section 1978, relative to the 
speed of trains or cars upon tracks elevated above or depressed 
bolow the surface of the streets crossing such tracks, had been 
superseded by sestion 1994 1/2 and were not applicable to the 
present case; that the evidence showed that the freight train in 
question at the time of the accident was moving at a greater epeed 
than 6 miles per hour in violation of said section 1094 1/2; and 
that, hence, the trial sourt erred in the particulars mert ioned. 
éfter careful —— ef the several seotiong of the city 
ordinances and of tho facts in evidercse, we are of the opinion 
that counsel's argument iv without merit, and that the trial court 
did not err in refusing to admit in evidence said sections 1994 
amd 19984 1/2, or in giving said instructions. 

Counsel for plaintiff also contends that the trial court 
erred in refusing to give the following instruction, "o. 1%, 
offered by plaintiff: 
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"the jury are instructed that when psraonsa 
in charge of a railroad train discover the presence 
and ight age condition of one om the tracks, tho 
guilty of contributery negligence, it becomes their 
duty to uae reasonable scare to prevent injury; and 
the jury are further instructed that if they believe 
from the preponderanes of the evidence in this case 
thet the perzons in charge of defendant's train discov- 
ered Yocco Marrone on the track in a poaition of peril 
in sufficient time by the exercise of reasonsble care 
to have prevented the injury by warning the said Rocce 
Marrone of their approach by the blowing of the steam 
whistle attached to the engine of sald train, and tf you further 
believe that they failed to so biow the said whistle and 
that auch failure waa the proximate cause of the injury, 


are instruoted the defendant is lisble for such in- 
ury. 


Geounsel argues that thia instruction waa framed as 
embodying plaintiff's causs of action as set forth in the second 
ef the wanton negligence counte above mentioned, and that, while 
certain instructions of a general charactor as to wanton negligence 
were given to the jury, still plaintiff was entitled to have sub- 
mitted to the jury, by a specific instruction, the question aa to 
whether the failure of the persons in charge of defendant's train 
to have blown the steam whistle as a danger signal sonatituted 
wanton or wilful negligence. We do not think that the instruc- 
tion, aa drafted, wae a proper one. It telle the jury, in effect, 
that the failure to blow the steam whistle, after the persona in 
gharge of the train had discovered the deceased om the track in a 
pesition of peril, wae negligence as a matter of law. In our 


epinion the inatrustion wes properly refused, (Illinois Central 





Re Go. ve Johnson, S21 111. 48, 44; Illinois Central Re CO. Ve 
griffin, 164 Iii. , 163 Pittsburg, ete., Rye COs Ve Banfili, 
204 Ill. 58%, 58; Chicago & B. 1. R. Co. ve O'Connor, 11° Ill. 
885, S97.) 

in view of the fact that one of the counts in plaintiff's 
declaration charged negligence at common law, in that the deferd- 


ant, vy ite servants, carelesely and improperly drove and managed 
the locomotive engine and train of cars, we do not think that the 


court erred in giving instruction No. 5, at the request of defend- 
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ant, ac contended by sounsel for plaintiff. And we do not think 
thet the trial court, in giving inetructions fos, 7 and & at the 
request of defendant, committed error prejudicial to the plaintiff. 
Finding no reversible error in the record, the judgment 
of the Superior court is affirmed, 
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March Term, 1913, No. 


241 - 19247, — 
FRANK J, narnuar, ) 3 
Appellant, ) APPEAL FROM i 
V3. MUNICIPAL copae 
} 
CASSIUS *. SMITH, ) OF /CHIGAGO. 
Appellee, ) 


1871.A.128 


GTATHMERT OF THE CASS, On Hovember 13, 1911, Frank J. Hath- 
WAY, plaintirr, commenced an action of the first class, in 
contract, in the Yunieipal court of Chicago agninst Cassius 
¥. Suith, defendant, to recover the sum of $12,800 for com- 





missions due plaintirr, as it wag claimed, for precuring a pur- 
chaser, roady, willing and able, for all of the eapital stock 
of the Oemulgee River Lumber Company, ®@ corporation deing busi- 
noss at Lumber City, Georgia, which purohase, however, waa never 
consummated because, ‘ne it was also disines, of the misrepresen~ 
tations of the defendant and his failure to deposit said stock 
in escrow as agreed, and without fault on the part of plaintiff. 

Two jury trials of ns oase have been had. The first 
resulted in the jury returning a verdict, on October ut, 191%, 
finding the issues against the defendant and assessing plaintiff's 
dawages at the sum of $12,500, the full amount of plaintiff's 
Sleim, A new trial was granted. At the conclusion of all the 
evidence introduced by both parties at the second trial the 
court, on motion of defendant, directed the jury to return a 
verdict finding the issues against the plaintiff, which was done, 
ani judgment was entered upon the verdict, which Judgment plaine 
tiff by this appeal seeks to reverse, 

the trial was a protracted one and hotly contested. ‘Two 
witnesses testified on behalf of plaintiff - the plaintiff ani 
4 George J. Pope. Plaintiff alvo offered in evidence about 42 
“exhibite", consisting ef lettera, telegrams and other writings, 
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20 of which were admitted in evidernse and the others refused 
admission. At the conclusion of plaintiff's evidense the court 
refused defendant's motion to instruct the jury to find the 
issues in defendant's favor, On behalf of the defendant two 
witnesses, including defendant, teatified ard 5 "exhibite” were 
offered and admitted in evidence, 

On August £5, 1911, the defendant, then being tho 
presicvent and general manager of tho Oemulgee Niver Lumber 
Company and the record owner of one-third of the sapital stook 
of the company, appreached plaintiff, then president of the 
Hathway Lumber Company, a corporation engared in the wholesale 
lumber business at Chicago, with a proposition that plaintiff 
endeavor either te secure for defendant a purchaser for the en- 
tire capital stock of aaid Comulgee Company (capitalized at 
$500,900) at a price of $250,000, or to secure for defendant a 
loan of $299,000 for the purpose of enabling defendant to pur- 
chase the two-thirds of said eapital stock, which waa thon owned 
by certain New York: parties, and on which defendant represented 
he then had an option of purchase, On the same day defendant, 
at Ohicago, signed and delivered the following lotteor to plain- 
tiff, dated August 25, 1011, (fehibit A) ard also delivered to 
plaintiff the following statement, referred to in said letter, 
as to the assets and liabilities of said Ocmulgee Company 
(ixhibit 8): 

“In regard to the plant and holdings of the 
Gemulgee liiver Lumber Company, Lumber City, Ga. would 
say, i will give you the option to secure purchaser 
for this plant inoluding the entirs stock at $250,000, 
or to procure 4 loan of 7200,000 with which the pure 
chase of two-thirds interest in said company now belonr- 
ing to Xessrs. Turner and Surnhem of Hew York, upon 
which I now have an option, and which together with the 
one-third interest which I now hold would cover the en-~ 
tire ateck of said company, The company's assets and 
liabilities are shown by the statement given you under 
date of August ist. 

For your information would state the actual cost 


of logging, sawing, yarding, selling, shipping and 
planing mill expence from January 1, 1911, to June ly, 
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1911, was $7.67 per 4. ft. The average selling 
price during the same period less all dissount and 
allowances was $15.25 per “. ft. During this period 
from Jarmary to June we shipped seven and one-half 
million feet ard to the best of my judgment the 
stock shipped during this period was below the aver- 
age output of the mill in value. 

the mill ia a double band mill with an averare 
oupagi ty ef 100,000 fre every ten hours, 

ve none of the records with me of the exact 
profite from year to year, but will atate that the 
profits during 100° were $59,000, during 1910, 330,000; 
during which time we charged off $50,000 for deprecia- 
tion and 950,009 for bad accounts, making a gross profit 
Gurirg last two years of $120,900 above all expenses 
of every nature, 

In case of a lean being made as herein suggested, 
I will undertake to repey game at the rate of $50,000 
eer year and will, of course, give security on the on- 

ire property for the amount of the lean, 

I will give you —— days to ascertain what, if 
anything, car be done on this deal and if negotiations 
are then pending will extors the time sufficiently te 
complete, 

It is, of course, understood that in oasze of a 
deal being perfected other than by a straight purchase, 
that the terms and conditions will have to be satis- 
factory to me. 

It is further understood in case of a deal being 
made as herein suggested that you are to receive from 
me as your compensation 5 per scent. on the deal made." 


The statoment referred to in the letter is az follows: 


"Statement <-- Cemulgee River Lumber Jompany, 
Lumber City, Georgia, Aug. let, 1911. 


Assetea, 

Cash Asseta- 

CRBs se eeeeneerrssanecesee Glas 500 
BLlla and acets. rec...4.+ 70,500 
LUMBER scescoesesnsseress: 11,000 
LiOEMeceecenneesesavensanes 7,000 
Herchandlses screccecacenes 1,000 
W111 supplles.cccsccessenes 3,000 





Capitalized Assotea- 7212,000 
Legsing outfit and lives 
BEOGE  cocceesscavessess: 17,000 
pee” Se eee $5,000 
Saw mill $190,900 
Less depre 25,000 75,000 
6,500 acres, rand, fee, ane 85,000 
Real estate and Town Site. 20,000 252,000 


Wasting Asseta- 

$5,900,000 ft. Yellow Pine 
10,990,900 ft. Cypress 

49,900,000 ft. Sum 

50,000,900 ft. Oak, ‘iiskory and Ash 


195,000,000 ft. at G4 Mz $780,000 $780,000 £1,224,000 
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Liabilities- 
Bllls payable .o..cseseee 940.9% 
Current a/p ee oewseeneree 5,200 


$45 4200 
Capital Stock cscececosse 300,000 
GUPPLUS cescossveveeveer 889,800 
1,180,800 


$1,224,900" 

It will be notieéd that in said statement no details 
appear as to the logeing outfit, railroad and sew mill, as to 
the land held in fee, or as to the character of the yellow 
pine timber, whether or not it was “long leaf", and whether or 
not the timber, designated as "wasting assets", was on leaded 
lands and, 1f so, hew long the terms of the leases wore, 

Plaintiff testified that on the same day he pregented 
the proposition to several possible buyers and bond houses 
with the view of either making 8 sale or procuring a loan; 
that om the next day, August 26th, he again met the defendant, 
told the latter what he had done and that he thought he would 
be able to handle the preposition ome way or the other without 
doubt; that he also told the defendant that he desired addition- 
al information and gave defendant a written memorandum of such 
information desired; that defendant thereupon said that his 
son, Ray Smith, would aseist defendant in getting that informa- 
tien and that aa goon as it was procured he would send his son 
te Ghiease with #11 the necessary information, and that defend- 
ant left for Lumber City, Georgia, that night. Plaintiff also 
offered to shor that during ssid gonversation defendant told 
him that the "yellow pine", mentioned in said atatement, was 
“long leaf“, and that the timber leases ran for a long term of 
years, but the court would not allow this testimony in evidence 


and plaintiff excepted. 
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On August 28th, plaintiff wrote defendant te the 
effect that he desired defendant to immediately write him 
assuring him thet defendant's estimates aa to the assets were 
"reasonably correct ard oonservative;" that he wanted a let- 
ter from defendant setting forth the actual facts which he 
might show to prospective purchasers: that he did not wish 
to get parties to spend money in investigating the proposi- 
tion and have thew finally ascertain that it was "other than 
practically as reprosented;”" that he had the matter well in 
hand bui had gone as far as he thought wise until hearing fur~ 
ther from defendant; amd that he suggested that defendant, if 
possibie, obtain an extension in writing from the majority 
stockholders of the option te purchase their stock at the price 
stated, and that defendant be prepared, in case plaintiff ar- 
ranged to have any party make an investigation of the proposi- 
tion, to come to chicago and to give a formal option on the 
property for a sufficiently long time to allow for a proper 
investigation. This letter was admitted in evidence. Fiain~ 
tiff testified that about this time hs presented the proposition 
to George J. Pope of Chicagc, a wealthy lumberman, and showed 
him plaintiff's contract (xhibit A) and also the etatement of 
the assets and liabilities of the Ccmulgee Company (fxhibit 2)3 
that he told Pope that defermdiant would furnish plate and fur- 
ther detailed information in regard to the mill plant, inventory, 
cost cof preduotion, etc., and that he believed that defendant's 
representations cculd be relied upon; that Pope looked over 
Exhibits A and 8 and said that "if this proposition wes reason- 
ably aa represented by Exhibit 4 he believed he would buy the 
property,” and that he would hold one of hia men in the south 


in readiness to examine the proposition. 
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on September 4th, plaintiff wired defendant: "tail 
information requested. Arrangements proceeding nicely but 
date important.” On the same day defendant wrote plaintiff: 
*Z an enclosing the only statement I have completed up te now, 
I am having an inventory taken and will be able to sent you 
more information in a few days. «4 2 Let me know what you 
ean do and what I can sell the bonds at.” In this letter of 


defendant the following statement was enclosed: 


*"Stumpage <- Averace cost per Mw ft. . %1.81 

LOgE n * a 4 e " 23268 

Saw Mill " = 8 © © | Bis1 

Yarding - . ee ie -56 
. Shipping 4 

Plating ill * ad ae es Eee 

general Exp. ad ” weigh an 278 

interest : ” , ee ty 028 

insurance . iin CU 

Total cost 210.12 per H. ft. 


Average selling price per BH ft. .. * 79 

Net profit per X ft. . 67 

Lumber manufactured 7,295,368 tt. ——— Jan. ist, 

1911 to July Ist, 1911." 
On September 6th, plaintiff wrote deferdant: "Yours of the 
4th with statement reosived. In reply would say that we can 
get at least 9O for the bonds and perhaps better, if you wish 
to bond. Yould you not rather sell as proposed? Let me hear 
from you with additional information at the first possible 
moment. I assuze that you will come up here if I wire you.” 
On September Sth, plaintiff again wrote defendant urging the 
latter to immediately forward "inventory, plate and other in- 
formation" and te wire plaintiff when they might be expected, 
ard saying, “iicw about extending option on Turner's stock long 
enough for investigation?” Gn September lith, defendant wired 
plaintiff: “Ray hae with him maps, inventory and such other 
information as you mertion as is obtainable in short time, Will 
see you tomerrew. He stepped off at Lafayette, Everything as 
I represented to you and will improve on inveatigation. I 
can'get more time should a deal be pending." On the trial the 
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attorney for defendant objected to the admission in evidence 
of the avove documenta, saying that he would admit that plain- 
tiff negotiated with George J, Pope, interested Pope in the 
proposition and got him to so down te Georgia and investigate 
the property, With thoes admissions of defendant in the record 
the court sustained the objections and plaintiff excepted. The 
court also refused te allow plaintiff to show that plaintiff 
had shown Pope defondant's letter of soptember 4th and the 
atatement enclosed therein as to cost of production and net 
profit, and plaintiff excepted, 

Defendant's son, Ray Smith, arrived in Chisago on 
September 13th, and plaintiff, Pope and Ray Smith had a pro- 
tracted conversation relative to the cendition of the affairs 
ard property of the Ocmulgee Company. on the theory that de- 
fendant, by hie wire of Septomber 11th to plaintiff, had made 
his son his agent to represent him in giving to plaintiff and 
Pope the additional information required, plaintiff offered to 
testify what fey Smith said at that conversation and what repre- 
sentations he made, The court allowed plaintiff to testify that 
Pope wae introduced to Kay Smith as the prospective purchaser 
of defendant's property, that Pope said he was much impressed 
with the proposition but wanted additional information as to 
the amount of timber om the land, the character of the pine 
timber, the length of the leases ard the comdition of the rail- 
round, ard that Ray Smith answered many questions propounded to 
him by Pepe and plaintiff; but the court, on the theory that 
any specific representations kay Smith made as to condition of 
the property would not be binding on defendant, notwithstanding 
defendant's wire of September 11th, refused to allow plaintiff 
to testify that at said conversation Ray smith, in reaponse to 
questions, said that the pine timber wan long lesf, that all the 


timber leases, except those covering a very gmail part of the 
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property, ram from 14 to 20 years, that the pine for the 
most part had not been “boxed” or "turpentined”, and that the 
cost of production of the lumber, as shown in sald staterent 
eortained in defendant's letter of September 4th, was correct 
ana that he had helped in the compiling of the figures, to 
which rulings plaintiff excepted. The court also refused to 
allow plainti’f's witness, George J. Pope, to testify what Ray 
Smith said at this conversation. 

On the same day, September 13th, plaintiff wired and 
wrote defendant to the effect that Ray gmith did not have auf- 
ficient information, that he wanted defendant to send him comr- 
plete inventory and plats showing amount of timber on each lot, 
list of leases on each lot, description of mill and amount of 
material on hand and railroad equipment, and that defendant get 
extension of his option for Turmer stock for 60 days, fhie tele- 
gram and letter were admitted in evidence. on September 20th, 
defendant wired plaintiff: “Have had accountant at work two 
weeks, His report will be written up this week and will be scom- 
plets in every detail.” This telegram was refused admission, 
tn the same day plaintiff wrote defendant: “I have a party 
amply able tc finance this deal, who today told me to get an 
extension of the option either for 20 days or for a sufficient 
length of time to make proper examination of the property, « » » 
uy party says thet if the asevts and liabilities are as represent- 
ed by you and sufficient time is given to examine he will pur- 
chase the property at the price outlined in your letter to me 
of August 25th, 1911." This letter wae refused admission on the 
grount that defendant ‘mew at this time that Hathway was nego- 
tiating with Pope. On September 28th deferdant wired plaintiff: 
"Have not received accountant's report, Have report made by 
our bookkeeper. Shows practically what I represented. No reply 
from Turner. fhink Burnham away the cause. ‘iil guarantee 
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delivery of stock, Prefer that parties desl with me inatead of 
Turner." “his telegram was refused admission, but defendant's 
letter te plaintiff of the same date, ani which was to the sane 
effect as the telegram, was admitted in evidence. in the letter 
deferdant wrote that the statoment made by the bookkeeper was 
enclosed, but plaintiff testified that no statemert whatever was 
enclosed. jeveral other lettera ard telegrams passed between 
plaintiff ani defendant between this date and October 17th, but 
the same were refused admission. in defendant's letter of Osto- 
ber 1Sth to plaintiff defendant wrote that he had precured a 
new option, expiring November Sth, from Turmer aa to the stock 
owned bg Turner and Gurnhar, with "some atrings tied to the 
option,” but that Turner wae willing to «ell the stook, and de- 
fendant suggested that plaintiff bring his man dowr to Lumber 
Qity, and if this be done within a few days *I will guarantee 

to carry out my agreement with you,” 

Plaintiff testified that between September 19th and 
Ostober 17th he had many conversations with Pope about the "deal® 
and showed him 011 letters ami telcograms pascing between plain- 
tirf and defendant; that on Ostober 15th Pope told plaintirr 
that a man reamed Joice had calied upon him with another option 
on the property; that on Cetober 14th Pope told plaintiff thet 
he Was ready to geo ahead with the deal, but that for hia (Pope's) 
protection he would like to have the stock put in escrow in some 
Chicage bark, before he (Pone) went to the expense of “cruising” 
the timber, ant thet if this was done he (Pope), in company with 
one of his men, would go to Lumber Gity and make the examination, 
and that if the property was ressemably as E°PPasented he would 
buy it; that plaintiff told Pope that he (plaintiff) would in- 
mediately go to Lumber City and see if tho atock could be oo 
put in escrow, pending Pope's examination of the property; that 
plaintiff left Chicago for Lumber city on October 17th: that 
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plaintiff thore met defendant on Cetober 19th and told defend- 
ant that Pope wae interested in the proposition and that Pope 
wanted the stock placed in sacrow as a protection befere going 
to the trouble ari expense of investigation; that thereupon 
defendant sald that Pope was a good man, that there was no 
question “ut that the deal would be completed if he would come 
down, and thet on account of Pope's financial satanding defendant 
could make the terme better than he had previously offered: and 
that thereupon the following letter or additional agreement, 
dated Uctober 19, lll, waw drafted and signed by deferdant and 
delivered to plaintiff: 

*“Vpank Js Hathway, Esq, 


Om August £5, 1911, I wrote you agreeing to 
give you an opticn for the sale of the entire capi- 
tal stock of the Comulgese Kiver Lumber Company for 
the sum of 3250,000. In that letter I said that I 
would give you thirty days to ssacertain what, if any- 
thing, could be done on the deal and promised that if 
negotiations were then pending, I would extend the 
time sufficiently to complete, Within the period of 
&0 daye you having adviged me that you coul! make the 
agle, previded the representations I made you ag to 
the were found reasonably correct, now, in son- 
sideration of the efforts already put forth by you in 
that behalf and further efforts to be put forth in fully 
consummating gaid sale, and in conaideration of the sum 
of $1 this day paid ms by you and finally in furtherance 
of my agreement contained in said letter of August 25, 
1911, I hereby give you ths exclugive agency for the sale 
of the entire capital stock and assets of said company 
for the sum of £250,000, you to se11 aa provided in 
said letter of August 26th. You are to have this ex- 
Slugive agency for a period of $0 days from thie date, 
And 1 egree to pay you a sum equal to 5 per cent. of 
8280,000 in case you make a sale of said stock, Now in 
case of sale of the stock I ahall want eash inasmuch as 
i enly own outright $25,000 of the stock but have op- 
tione on the remaining stock, that ia I ahall want caeh 
for at lpast two-thirds of the entire amount and the 
balance in z2ix months from date of the trade in nago- 
tiable paper. 

AS S00M a5 you have caused to be made a preliminary 
examination and notify me that you are ready to send 
your man or men south for the purpose of eatimating tho 
timber and property, in detail, as an evidence of good 
faith on my part that I will carry forward the deal you 
are making, will causes * be tigen nelle gai Pig nga 

z 1 Chicago, all the ca al atock of salx - 
oo Pie gab tenets the torme br the deal you way make. 

i agree to furnish you immediately accurate des=- 

scriptions of ull the leases held by the corporation, 
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and abstract of all the land owned by the corporation 
and umder contract to the scorperation, tegether with 
accurate maps of the property owned, controlled or 
leased by the serporation, true and completes inven- 
tories of all lumber on hand and all other assets of 
the corporation. And I will abso furnish you within 
five daye from date true copy of the auditor's report 
reoently wade of the affairs of the corporation. 

This option agreement is a continuation and ampli- 
fication of bhe letter i wrote you August «5, 10911 in 
the City of Chisago, Lllinois, 


in witness whereof i have hereunto set my hand 
and geal this 19th day of Ceotober, 1911. 


———— Ce Me Smith, (s634.) 
Jno. Knox." 
Plaintiff? further tastified that au scon as the above 

letter or agreemant was signed he asked defendant for the 

auditor's report of the affairs of the sompany; that defendant 
replied that he did not then have it, that the auditors were 

Messrs. Marwick and Mitehell of New Crileans, that they had been 

in the company’s office for over two weeks preparing their re- 

port, which "would shew the actual condition of affairs accurate=- 
ly and completely", and that he would wire for the report and 

@iive it to plaintiff; that defendant did wire for said report 

and that plaintiff wired Pope, advising him of the situation, 

etce.; that plaintiff then commenced an examination of the papera, 
records, deeds and other papers given him for examination by 
defendant; that or October Zoth defendant, in reply to a wire 
received from Pops, wired Pope: “I have never considered Joice 
being able to float this deal. Am now wiring him that our deal 
is cancelled. Ky son responsible for this predicament. Hathway 
haz legal option. Come and looks" and thst subsequently defend- 
gave plaintiff list of leases, showing how iong same had to run, 
and an inventory of lumber on hand, Said list of leases and in- 
ventory were admitted im evidence. The list of leases showed 

that the total stumpage or feet of timber was about 166,000,000 

feet, that 24 lote only, having there .n about 42,000,099 feet of 


timber, were owned in fee, aml thet the balance of the timbor was 
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on leased iand, the large majority of the leases expiring in 
1913 or 1015. The inventory of the lumber on hand ae of 
August 3l, 1911, showed the total estimated value thereof to 
be about $105,500, Plaintiff further testified that after he 
had examined the mill and plant he and defendant, at the late 
ter's suggestion, went to Jacksonvills, Florida, to seet some 
lumbermen; that they also went to Brunswick, Georgia, the 
seaport for the mills; that it was arranged that Pope would 
meet plaintiff and defendant at Atlanta, Georgia, and from 
there go to Lumber Uity; thet Pope, socempanied by a men named 
Graham, met. plaintiff and defendant at Atlanta about dotober 
e7th; that while on route te Atlanta defendant gave plaintirr 
the promised auditor's report of the condition of the affairs 
of the Cenmulgee Company; that plaintiff and Pepe examined this 
report at Atlanta; that plaintiff there again showed Pope his 
original contract with defendant of August S5th (Exhibit aA) and 
the staterent accompanying the same (#xhibit 8), and also showed 
Pope the additional contract of October ltth, said list of leases 
an said inventory of lumber on hand, a11 of which Pope examined; 
and that in the evening Pope, Graham, plaintiff and defendant 
went to Lumber City. “he said auditor's report waa introduced 
in evidence. ‘This report was cimgned by Marwick, Mitchell 4 co, 
ari dated September 25, 1911, and stated that the auditors had 
examined the books and acsounte of the Oomulgee Sompany for the 
period of 8 months ending August 31, 19113 that defendant was 
president of the company, U. A. lurhham, vice-president, and J. 
G. Turner, treasurer; that a majority of the timber leassa would 
expire in 1915 or 1914, and that unless these leases sould be 
renewed, under profitable conditions, the value of the property 
@@ a whole would be very mush depreciated. The report showed, 
inter alia, the amount of standing timber to be 199,075,009 feet, 
inoluding the leased timber valued st $140,409, (as against 
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195,000,000 Peat valued at 34 per kK, or 8780,000 ax shown in 
Exhibit 8); cash on hand $2,921 (a6 against £12,500 in exhibit 
#); accounts and bills receivable ¢47,437 (as against $70,500 
im Exhibit &); lumber and mill supplies $101,849 (as against 
$122,000 in Exhibit 5); net loss in operation of the business 
for the & months from Jamusry 1, to August Sl, 1911, $2,892; 
and met logging cost on timber $10.55 per M, coat of loading 
and selling @1.01 per M, saw mill and ahingle mill expense 
$3.75 per M, or o total expense of $15.29 per MK (as againat 
actuel cost of logsinr, sawing, parding, selling, shipping and 
planing mill expense of {7,97 per i fset, as stated in Exhibit 
Ay ani as against everage cost of $10.12 por ¢ feet, as atated 
in defendant's statement contained in hia letter to plaintirr 
of September 4th), 

Plaintiff further testified that after ths party ar- 
rived at Lumber City, Pope, Graham and plaintiff oxamined the 
mill and lumber in the yard; that then defendant piloted the 
party inte the weods and showed them a small pertion of the 
timber - about 590 or 809 acres; that they were in the woods 
only about 4 or 5 hours; that the timber shown wee very poor; 
that defendant said that the maior portion of the ping timber 
was not long leaf; amd that Pope was "rather diszsusted" with 
the appearance of thinge and left Lumber City the next morning 
for Brincon, Georgia. The eviderce disclosed that on October 
29th Pope, from Jesup, eorgia, wired the Pate Lumber Company 
of Chicago, of which corporation he was vice-president: “*Hothing 
in the proposition examined." Plaintiff further testified that, 
after the examination of the lumber in the yard, ‘she pointed out 
to deferdant the discreparcies shown between the inventory of 
the stock and the atock actually om hand; that deferdianrt replied 
thet this could be accounted for by sales and promised to furnish 
plaintiff with a new inventory, which he never did; that after 
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the roturn from the trip into the woods plaintiff complained 
te defendant av to the latter showing Pope and Grabam such a 
poor lot of timber, and that defendant replied that he had made 
a mistake and had got lost and that he would show plaintirr 
soms good timber on the following day; that on the next day 
defendant showed plaintiff some good timber; that upon the ree 
turn from the woods that night plaintiff had a talk with Pope 
at Srinson over the long-distance telephone, reported to him 
the finding of good timber end that defercdant hud sald the ap- 
parent discrepancy betwoer the lumber Actually in the yard and 
the inventory would be ascounted for by 4 new inventory, and 
urged Pope to reserve hie final decision on the proposition 
until plaintiff sould again see Pope in Ohisage; that Pope sald 
he would withhold his decision; that plaintiff teld defendant 
of thie cenversation with Pops over the telophene; that at a 
subsequent conversation defendant told plaintiff that he (defend- 
ant) would see the agent of the omer of the lands on which the 
timber stcod ard endeavor to get extensions on the timber leases, 
which he thought he could get; that defendant never obtained 
these extensione; that deferxiant also told plaintiff that Ray 
Smith had wired defendant that Turner had made a deal with Joloe 
asa regerds a portion of the capital stock of the Oomilgee Con- 
pany, but that defendant did not believe the information correct: 
that plaintiff left Lumber City for Shieago on Ostober 30th, 
telling defendant that he was foing to atop over af Meridian, 
Hissiseippd; that on Noverber 2nd defendart sent two telegrams 
to plaintiff at Meridien, one that "Ray writes moasage correct. 
furner has signed away 211 their stock," and the other that de- 
fendant would see plaintiff ir Chicage on jaturdsy, November 4th; 
that plaintiff? and defendant met in Chicago on thet day and 
further discussed the situation: that early in the following 
week plaintiff met Pope in Chicago, explainsd the situation to 
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a1 be 
him and asked if he (Pope) was ready to co ahead with the deal, 
and that Pops replied that he was as seon as the atock was 
deposited in escrow, ani that as soon as this was done he would 
send hie “sorulgers" to examine the property and that if the 

Sane Was approximately as represented he would buy the property s 
that plaintiff’ then saw defendart and told him what Pope had 
said, and defendant said that he could not deposit the atock in 
esorew because it was in New York; ari that on “eovember Sth 
plaintiff wrote defendant a letter, This letter was produced 

by the defendant om notice and was to the effect that plaintirr 
had not reoelved the correct inventory as promised; that the 
promised abstracts cf title had not been deliverad; that "we are 
now ready to send an expert south te examine the timber, but be~ 
Pore dcing et, according to cur agreement, you are to deposit all 
of the capital stook of your sompany with svome Chioaro National 
Bank subject to and for the purposes ef our agreement;" and that 
"I suggest that this deposit be made with the Corn Exehange Nation- 
ai Bank, «# « it would like to have this deposited by Saturday, 
but it must be deposited not later than Mortay, the 13th. ‘This 
will give you plerty of time, =» s # Ky buyer will not go any 
further with the deal unlesa it ia deposited by Yonday, If this 
deal is not consummated, it rill be your fault and not mine." 
Plaintiff further testified that the last canversation be had 
vith defendant was in Thieage about Yovember 15th; that he then 
teld defendant that on ascount of deferrtiant'a refusal to deposit 
the atoek Pope would not go ahead with the deal; that Pope, howe 
ever, was ready to preesed with the deal if defendant would de~ 
posit the stook; that defendant sald he could not deposit the 
atoeck, if he wanted to, beomiss it was in the possession of some- 
body else in New York; and that plaintiff then asted defendant 
for his remuneration for his services and defendant refused to 


pay him anything and plaintiff thereupon brought this suit. 
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The testimony of George J. Pope tended to show that 
he was financially able to pay the agreed purchase price for 
the stock, and that while he had arranged with eome of his 
aeseciates in the Pate Lumber Co. and the Stewart Lumber Co., 
of each of which companies he was vice-president and a large 
stockholder, to take an interest in the proposition after the 
stock wae purchased, #till the deal was his personaily and ho, 
personally, was going to pay the money in the first instance, 
Pope testified at length and he was subjected to a searching 
oross-sxamination. iw testimony tn the main corroborated thet 
of plaintiff, aa to the marmer in which the proposition was 
oricinally presented to him by plaintiff ard what wae said and 
done before he made his trip south, as to the trip south, the 
oxamination of the various papers at Atlanta, the short trip into 
the woods, the examination of the plant and the lonr-distance 
telephone talk with plaintiff while Pope was at Hrinson, as to 
the renewal of negotiations at Chicago after Pope's return from 
the south and what wa» sald ani done, and as te Pope's final 
refusal to so ahead with the deal unless defendant would deposit 
the stock in eserow in accordance with the previsions of the 
agreement of October 19th. Pope testified that prior to the trip 
to Lumber City he told plaintiff that he would buy the property 
at the price named if it was practically or approximately as 
represented by the decuments which had ther been shown him, and 
that after he had returned from the south he told plaintirf in 
Ghisage, about November ath, that if defendant would deposit the 
stock in esorow, he (Pepe) would onter into an escrow agreement 
with defendant, and upon that being done he (Pope) would send 
his cruisers south to make an accurate cruise of the timber, and 
if the property was practically or approximately as represented 
he would buy it. 

At the conclusion of all the eviderce the court instructed 
the jury to sign a verdict finding the issues in favor of the 
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47 
defendant, The court stated, in substance, in the instruction 
that "the rights and duties of the parties are to be found in 
the contracts in evidence’; that “the contract in evidence is 
made up of the contract of August @3, 1911, merged into the con- 
tract of October 1%, 1911, and modified as the contract ef Coto} 
ber i9th does modify it;* that "taken together they make the 
Gontract of the parties;" that plaintiff undertakes to prevail 
on two theories, first, that dafendant in the contract of employ- 
ment made misrepresentations as to the character, quality, quan- 
tity or value of the property to be acld, but the court holds, 
aga matter of law, that there is nothing to submit to the Jury, 
because plaintiff “has presented no evidence that the representa- 
tions are false;" seoond, that plaintirf produced a purchaser, 
ready and willing and able te buy on the terma proposed, but the 
court holds that "there is no sontroverted fact to go to the jury 
on the question," that the evidense discloses that the proapect- 
ive purchaser was only conditionally ready and willing to buy, 
and that conditional readiness and willingmess to buy ia not 
sufficient in law to entitle a broker to recover his samaissions; 
and that the court holds, as a matter of law, that "there is not 


sufficient evidence to show that the defendant was in default 
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on hia contract, ond that consequently plaintiff has failed to 


make out such a case and would sntitle him to recover," 
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UR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE coURT, 


It le urged by counsel for plaintiff that the sourt 
erred in directing a verdict for the defendant at the close 
of all the evidence. 

in Balsewics ve Chigaro eto., Re Cos, 240 Ill. 25, 244, 
it i# said: “In paesing upon a motion for a directed verdict 
the court does not weigh evidence. it looks only to the evid- 
eree supporting the claim of the party against whom the moticn 
is directed, and that in the light most favorable to him. Cone 
tradiotory evidence, however strong, Garmot be considered. If 
the condition of the evidence, at the close of the plaintirr's 
Gase, does not justgfy an instruction Por a verdict in favor of 
ths defendant, no evidence which the defendant may introduce 
Will justify such inatruction except uncontradicted evidence of 
an affirmative defense. Evidence contradictory of the plaintiff's 
will mot do it." See, alao, Graig v. Chicago Coach & Carriage 
Gos, 172 L1l. App. 584, 588; Libby, MoNelll & Libby vi Cook, 
222 Ill. 294, 313. 

In Mechem on Agency, section 087, it is sald; “If the 
broker hae fulfiliea upen hie part, he will be entitled to his 
oommissions although the gale is not sonmimmated becanas the 
principul's title proves to be defective: «= « er because the 
purchaser refuses ico complete the sale on account of false repre- 
gerntations made by the principal." Sec, also, Goodridge v. Holla- 
day, 18 Ill-e App. 333, 265: Glentworth v. Luther, 21 barb. 





(N.¥.) 1453; MoGuire ve Carlson, @1 111. App. £95, 207; Hecht v. 
Hall, 88 tlle App. 190, 1013; Stone v. Reahl, 174 Ill+ App. 421, 
4253 Hamren ve Moran, 71 Mich. 261i; Goodman v. Hess, 107 BN. Y¥. 


Supp. Lhe. 
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In taon v. Milliken, 27 D. G. Appe Cases 500, 1111- 
ken, a broker, recovered a judgment against Dotson for 425,000 
in an action of aasumpsit, for cormissions, in the Supreme Court 
of the District of Columbia, which judgment was affirmed by 
the Jourt of Appeals, and also subsequently affirmed by the 
Supreme Court of the United States (209 U. 3. 237). In thia 
case Dotson, president of the Virginia Coke and Coal Company, 
directed “illiken to erdeavor to obtain a purchaser for some of 
the goal land of his compary at the price of $20 per acre, and 
represented to h’m that the Southern Railway co, had agreed to 
and would build @ branch line to the coal land, and agreed with 
Milliken thet he would pay Milliken, as commissions, $2,450 per 
acre for every gore he could sell, Milliken interested one 
Kaster, president of the Tri-State Goal Co,, who agreed to buy 
19,000 acres of said lant if the representation was correct, 
and Dotson, as president of the Virginia Co., gave to Haster, 
personally, a sixty-day optior bo buy said number of acres, in 
consideration that Haster should send an enginser to examine and 
report on said lands. it developed that the representation 
of Dotson, that said Rallway Co, had agreed to build said branch 
line, was untrue and on that account no sale of said 10,999 acres 
wae madese Yo “illikén's suit for commissions Dotson defended* on 
several grounds, viazt that a binding agreement by the propcsed 
purchaser to buy had not been procured, that 1% was not shown 
thet the proposed purchassr was ready, willing and able te buy, 
that Zaster, the proposed purchaser, did not rely on Doteon's 
representztion, and that the sale was never consummated. The 
court of Appeals desided (1) that when a broker, employed fer the 
purpesé, procures a purchaser willing and able to buy on the 
authorized terme, he becomes entitled to his compensation, al- 


though the sale may not be consummated, provided the consummation 
is prevented by the refusal, fault, or defective title of the 
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pringipal; (2) that when euch a broker finds a purchaser 
willing and able to buy on the principal's terms and in ace 
cordance with the principal's representations of material facts, 
the broker is not bound to effect an actual sale by a binding 
snd enforceable agreement; (See, aleo, Schulte v. Neehan, 153 
Ills App. 491; Jones ve Howard, 254 111. 404) and (3) that 
where a principal accepts a purchaser found by his broker, with- 
out questioning his ability to perform, and the sale fails of 
consummation by the principal's own fault or failure to make good 
his offer, the burden is om the principal to show the purchaser's 
want of ability. In the opinion of the Supreme Court (309 U. Ge 
244) it is said: "It does not matter how much or how little the 
purchaser relied upon the defendant's representations, 1f the 
plaintiff reiled upon them and obtained a purchager reudy and 
able to purchase upon the basss that the defendant's representa- 
tions to the plaintiff were true.* 

We are of the opinion, after « careful consideration of 
the evidence in the present case, that the trial court erred in 
diresting a verdict for the defendant. Ye think that there was 
sufficient evidence, introduced by the plaintiff, to so to the 
jury on the questions whether defendant had made false represen- 
tations ag to the character, quality, quantity and value of the 
property to be gold, and as to his ability to deliver ali of the 
steck of the corporation, ard whether the plaintiff, relying upon 
those representations, had obtained a purchazer, ready, willirg 
and able to buy the property upon the stipulated terms and upon 
the basis that the defendant's representations to the plaintiff 
were approximately true, and whether the defendant was in default 
on his contract with plaintiff. §oott ve Stuart, 115 111. Appe 
E38, 5839, 3403 widdleten ve. Thompson, 165 Pa, St. 112, 122; 


And 1t does not appear that the defendagt, after plaintiff had 
slosed his case in chief, introduced such “ancontradicted evid- 
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ence of an affirmative defense" as would warrant a directed 
verdict for the defendant, 

it is also urged by counsel for plaintif’ that the trial 
sourt erred in refusing to admit certain evidence offered by the 
plaintiff, while we think that the court correctly ruled in re- 
fusing to admit in evidence many of the lettera and documents 
offered by plaintiff, we are of the opinion that certain portions 
of plsintiff'a evidence, offered and refused admission, should 
have been admitted; ari, as the case must be remanded for a new 
trial, it may not be out of place for us to here mention sertain 
principles of law which, we think, in addition to the principles 
emunciated im the Dotson case, supra, should be kept in mind dur- 
ing the next trial. “Where the agreement in writing is expressed 
in short and incomplete terms, parol evidence is admiasible to 
explain that which is per se unintelligible, such explanation not 
being inconaistent with the written terms.” (1 Greenloaf on 


Evidence, sec. 382; Hazor ve Razor, 14% 111. 375, 379.) and, 





although 1t is not competent to contradict or enlarge the terms 
ef a written agreexent by parol evidence, it is competent to re- 
sort to parol evidence, "in order to ascertain the nature and 
qualities of the subject, to which the instrument refers," 
(1 Greenleaf on Hvidence, ses, 28; Wilson v. Roots, 119 111. 
S78, 394.) And that "relevant declarations of an agent, provided 
they are within the scope of hia authority and in the course of 
the negotiations to which it refers, but not otherwise, are ad- 
missible in evidence —— the prinaipal.” (18 Gye, 1903.) 

the judgment of the “umicipal court is reversed and 


the cauge remanded, 


REVERSED AWD REMANDED, 
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STATEMENT OF MAE GASH, On soptembbr 1, 1909, Walter E. 
Woolf and Sarah &. oꝛe, his wife, purchased from John L. 


eet Ser etl Sema et — — — 





Henry sertain premises: eituated in the eity of Chisago, im- 
proved by a frane building). ard xnoun ag No, 5847 Kimbark 
avenue, and on the same day they executed and delivered to said 
Henry their two principal promisaory notes, one for 3500 due 
March 1, 1919, with interest at the rate of 4 per scent. per 
armum, and the other for $2590, due september 1, 1912, with 
interest at the same rate, payable semi-arnually, and evidenced 
by aix coupon notes, all being payable to the order of them- 
selves and by them endorsed in blank, ari to secure the payment 
ef said notes they executed aml delivered their trust deed, 
acknowledged ard recorded on September 17, 1999, conveying said 
premises to arthur 8, Jones, trustee, together with the "rents, 
issuss and profits thereof", and “all right to retain possession 
of said premises after any default in payment or a breach of 
any of the covenants or agreements" therein contained. It was 
provided in sald trust deed that in case of failure to pay said 
notes, or the interest thereon, cor any part thereof, as and when 
the same should become due, ther the whole of said indebtedness, 
ani the interest thereon to the time of sale, might at once, 

at the ception of the legal holder ari without notice, become 
due and payeble, And it was further provided that in osse de- 
fuault should be made in the payment, cither of the principal 

or intersst of the said indebtedness, or any part thereof, when 
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we 
due, by election or otherwise, then said trustee should have 
the right, upon the request of the hol@er of said indebtedness, 
to take immediate posseseion of said premises, ani collect the 
rents, issues and profits of the premises, ani apply the same 
to the payment of the repairs, inourance, taxes and assesanent, 
and the principal and interest of said indebtedness, ari that 
the legal holder of said indebtedness should also have the right 
to immediately foreclose said deed, ami that upon the Piling of 
any bill for that purpose, the court might at onee, and without 
notice, “appoint a receiver, with power to colleot the rents, 
4soues ard profite of sald promises during the pendency of such 
foreclosure suit, and until the time shall expire to redeem the 
gace from any sale that may be made umier any deoree foreclosing 
this trust deed." Subsequent to the delivery of said notea to 
John Le Henry, the same wore endorsed by him ard deligered to the 
complainant, Rebert P. ienry. 

om April 7, Ill, default having been made in the pay- 
ment of the 9300 note and of the interest on both of said prin- 
eipsal noted, Robert P. Henry, then being the owner of said notes, 
filed bie bill in the Superior court of Cook sounty to foreclose 
eaid trust deed. At this tine the premises were vacarit end une 
occupied, the foolfe having abandoned the same and moved to gouth 
Dakota, On complainant's notion the court appointed a receiver, 
who took possession of the premises and rented the same, The 
service on the Woolfs waa by publication ard they were defaulted. 
All the other defendants were also defaulted, and the caus® was 
referred to a master in chancery, who subsequently reported to 
the court, finding the amount due complainant and recommend ing 
the entry of a decrees of foreclosure in complainant's favor. on 
July 1, 1911, such a decree #55 entered, and, the debt not being 
paid within the time fixed in the decree, the promises were sold 


for $4,790 te said Robert P, Henry on July 27, 1911. 
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On August 7, 1?ll, a deficiency decree was entered, 
in which the court four’ that there was still due complainant 
the sum of $270.19, and in which the court decreed that the 
pastor's report of sale and distribution be oorfirmed, ard that 
the compleinant “have Judgment” against the two Woolfsa, and each 
of then, for the amount of such deficiency, and that the somplain- 
ant “have a lien upon the rents, iseucs and profite” for such de- 
ficiency from the commencement of the suit *until the expiraticn 
of the time of redemption from said master's sale.” 

On July 24, 1918, one day before the expiration of twelve 
months after said sale, the defendant, Walter &. Wooif, redeemed 
eaig premises, ard on said date the master exeented and delivered 
te him a certificate of redemption, which was duly filed for 
record ané recorded orm July 27, 1015. 

Gn July 31, 1012, the receiver filed hie final report 
and a petition for his discharge. the report showed that he had 
received, ae rent for said premises from July ly 1911 to July 31, 
1912, the total sum of 95e5, that he had made various disbures- 
menta and thet he had a balance in his hands of $193.73. On the 
game day the court entered an order that said report be approveds 
that the receiver be disoharsed upon paying to the elerk of the 
court sf said balance of $145.75, and that the clerk "hold said 
fund until the claims thereto of the complainant ard the said de- 
fondant, Walter =. Woolf, or his aaniens, sre paseed upon by thie 
court." This order ac drafted and ontored bears the "O.%." of 
the solicitor for complainant and the "attorney for assignee, 
Walter & woolr,” 

on December 2, 1912, the petition of "William A. Dummy, 
aselgnee of Walter 8, Woolf" was filed. thia petition, in addi- 
tion te setting forth the proesedings in said foreclosure suit 
substantially as above mentioned, alleged that at the time ealid 
woolf redeemed said premises oF July 83, 1¢12, he was indebted 





so" 























. 
<bowwsse usw omeb Yonvtotted « iret yt ses 
deemtatirion oud L1idn caw oradd ford tro? dm0d' 
Yad toa ,dorritio od Hokdudiasesb bie Sine Yo srOqe atte 
Hése due yetioow oud ot Santaie "“Srempbhut evad* & 
wmtelqman ots tiiid hee Satins aoe anil 
Leb Sows sot “etl tozg baie eoubet yadeier of? soqu mort 2’ 
mtdertexe oft tisav" stua eff Yo Joemeoremnos oct? 07 
| “lates a*sedeam bine ott wolSqmebet to 
evites Yo aoltettqxe et? exo'ted yab eto ,orer (ek yt” ao 
Bensiobes .1fO0W .X wedlal .snabrited ond .olow Biss V 
betevifeh bs bedunexs toseam rtd ofab Btae Mo bom , 
ew ee olsqueber Io 9tno 
° -S10f ,So YUL Mo AebeOoey 
groqo% feet? Pv Holt  vevleods of) varer re eklt & 
bart ert ford beworle troqex ort .ogtstonth ett SHY noha 
ofS Ute oF LLOL Qf YluL codt wootiwag Dive tot smet on oi , 
seeaudats avottsy shee bat od Seay HUN} to me Tares 
off AD WeUVer rl! to whet att a2 eonefad w bait on sate” 
Gevotg¢s ed fioqe7 btan tacit twhto me beretne sor odd 
Ge to He Lo off oF gntyed mors Deytaoshh of tevlooee é 
Biae Sort” txelo orig Farts Soe RY. SAED to eonetad’ Stee 
“ob btawe offs Brn tnaniniqnos ods to oserxoft? ahbalo edF 
ata? ys ogy heen ote yanylens vt Wo y Todd .t tee tee os ae 
te *.4.0" eff eiwed betotns pie hosted ta zebed oft “OF fe a 
qeerminan WT yewrotsa" oft baa Itenipid«te 40% 203 » 
* ⁊to⸗ot sit — 
———— ———— 
“tbh Ht yimlsttoq stint Tberty aaw'Ms1608 sof tos Law YW" Sebgitabs 
“PhS wrze0ivieo) bine «f aantbosoorg bad ster grttter of fete 
Bkse omt? off Fe sorit bens Tes e beso bireciea evots es uttattnadedire 
bosdobal cow OM \uret .ou Git ne aootmeng bine pocseber Usby 


me 
te petitioner in the sum of 9195; that on aaid date said 
Woolf duly signed and acknowledged before a notary public of 
Geok sounty an assignment to petitioner of all hie right, title 
ard claim of every kind and nature to the auld moneys (wig: 
$163.73) then in the hands of said receiver, ari of all olaims 
of said Woolf for rents which had acorued or were due upon the 
said premises up to and including duly 31, 1912; that petitioner, 
through bia attorney, appeared in court om July Sl, 1912, the 
dey said receiver filed hie final report, and demanded of the 
receiver and of the sclioiter of the complainant payment to him 
of suid sum of 5163.73, in accordance with the terns of said 
aesignment; and that, by reason ef the fact that the matter cane 
up during the vacation period of the court and the ohancellor was 
unwilling to them hear the matter, the court entered the ormier 
that the receiver pay the clerk of the court said eum of $1493.75 
ard that the elerk held said fund until, obese, aa aforesaid, The 
petitioner claimed in said petition that, because no personal 
service had been had on either eald Walter i. Hoolf or his wife 
in said foreclosure proceedings, the court had no juriacdietion 
to enter the defleiency decree of August 7, 1911, wherein the court 
decreed that complainant “have judgment" against the two Woolfs, 
and each of thes, eto., and that said decres was void, ‘the po- 
titioner prayed that the court erger the olerr of the sourt to 
turn over said sum of 9105.75 to him. ‘Yeo thie petition the com- 
plainant filed an anewer denying that petitioner wae antitied to 
the relief prayed, and subsequently, on December 16, 191k, the 
court, after a hearings entered an order denying tho prayer of 
said petition, and dtrected the clerk of the court to pay over to 
complainant, or his solicitor, the said sum theretorore deposited, 


from this order the said "villiam A. Dunn, sseignee of Walter E. 
Woolf” prayed and perfected an appeal to thie court. 
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MR. JUSTICH GRIDLEY DELIVERED THE CPINION OF THE covRT. 


It is here contended by counsel for appellant that 
the Superior court erred in entering the order of December 14, 
11g, denying the prayer of the petition of said #illiam a, 
Dunn, assignee of Valter H, Woolf, and directing the clerk of 
the court te pay to Robert ?. Honry, complainant, or to his 
solicitor, the said sawn of $192.78, theretcfore deposited with 
eaid clerk, We are of the opinion that, under the facts as 
diuclosed from this record, the sentention 4a without merit, We 
do not think that WYaltor B, Woolf was entitled to thie money, and 
William A, Durm, ag assignes, head no greater rights than his 
assignor. 

By their truat deed, Yaltor &. Woolf and wife, to ae- 
eure the indebtedness evidencal by the two notosw, not oniy con- 
veyed the promises in question but alse the "rents, lssuea and 
prefits thereof." ard it also was provided in waid trust deed 
that the legal holder of asid indebtedness sheowld have the right 
to foreclose, ani that upon the filing of any bill Por that pur- 
pose, the court might at onae ani without notice appoint « re- 
deliver, “with power to collest the rents, ianues ant profits of 
said premisec during the pendency of such foreclosure suit, and 
until the time shall expire to redcom the gare from any sale that 
may be made under any deores forsclosing thie trust deed." It 
appears that upon complainant's bill being filed to foreclcse 
said trust deed, a reeeiveor wae appointed, who took posesssion 
of and rented the premises, which had been abandoned by the 
Weolfa; that subsequently, on July 1, 1°11, the court entered 
a decres of foreclosure; that the premises were duly sold by 


the master on July 27, 1911: that the moneys arising from said 
sale were insufficient te pay in full the amount found due the 


complainant; and that om August 7, 1611, the court entered a 
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deficiency decree, in which the court found that there was 
Still due the complainant the eum of 5170.19, and decreed, 
inter alia, that the complainant have a lien for sueh defistenoy 
upon the rents, issues and profits, arising from sald premises 
“until tho expiration of the time of redemption from said mas- 
ter's sale.” 1t further appears that on July 26, 1918, just 
pricr to the expiration of the twelve months period, Walter &. 
Woolf redesmed the premises; that at that time said resoiver 
had in his hands the net sum ef $140.73, received aa rent for 
eaid promises for the peried from July 1, 1011 to July Sl, 1912, 
and thut on eaid July Zl, 1018, said eum was deposited with the 
clerk of the court, and said reociver discharged, 

"Kents and profits are the subject of mortgage.” (Sirat 


Hationai bank vs Illinois Steel Coss 174 ill. 140, 148; Yownsend 











ve Wilson, 155 ille Appe 30%, 4O7.) By the terms of the truat 
deed given by the Ycolfe, the rente and prefite of the land, as 
w8ll as tho land, were pledged for the eecurlty and payment of 
the indebtedness due te the complainant. (Gakford v. Robinson, 
48 ill. Appe 270, 273; Biret Bational Bank v. Illinois Steel Co, 


supra; Basley ve Iilinois Trust idan, 100 Lll. 74, 79.) Had 
there boon no deficiency after the foreclosure sale, the rents 











would have belonged to the owner of the equity of redemption; 

but there was a deficiency after auch sale, ard the complainant 
had an equitable right umder the trust deed to have the rents and 
profits of the premises applied tovard the payment of that de- 
ficiency until the oxpiration of the time of redemption, (first 


ational Hank ve Lilinola steel Co., gupra; Owsley v. Neseves, 





179 ille Apps. @1, 34.) And, in our opinion, the court was fully 
warranted im directing, in the deficiency decrees, that the com- 


Pla‘nant have a lien for the deficioncy upon the ronta and profits 
arising from the prewlees until the expiration of the period of 


redemption, and in subsequently ordering the payment to complainant 
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Se 
of said net eum of 4165.75 derived from said rents ant profritea 
during eaid period, (Prussing v. Lancaster, 2f¢ Ill, 462, 437.) 
and even though, ae contended by counsel, the sourt was not au thor= 
ized to adjudge, inter alia in the deficiency deoree, that the 
gomplainant "hays judgment" againet the Woolfa because no personal 
service had been had upon them, that fact should not militate 
against complainant obtaining asia sum of money, for the reason 
that the walidity of the order spposled from does net depend upon 
the portion of the deficiency decree ef which tne appeliant com- 
plains, and for the further reason that the present appeal is 
not taken from the deficiency decree. 

whe order of the Superior court is affirmed. 
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March term, 1913, No. nD 
aas = 19225, | 


GERTRUDE PRYERGEN SYORM 
Plaintirr tn MYT OR» 





WGe 
MUMICIPAL COURT 
GIGAR MAKERS INVERKATIONAL — 
UNION OF ANUSRICA, 
vefendant in &rror. 


| /187 LA. 157 


4 
STATENSNT oy YHE CASK, This ts action of the fourth 


OF CGHICAQG. 


ee ee ee eet — — 


class, dipineneod, tn the Yunicipal * of Chicago, by the 
plaintirr in error, Gertrude Petefeen 5 gtorn, (hereinafter 
designated as the Blaintite) inst the defendant in orror, 

the Cigar dakers' Internst!, 1 Union of america, (hereinafter 
designated as the defendant), The plaintiff sued to recover for 
the death bonefits claimed to be due her from the defendant hy 





reason of the death of her brother, Christian Peterson, who, in 


his lifetime, wae a member in good standing of the defendant 


. 
. 
F 


union. ie died beeember G&, 1908. The local union, under the 
conztitution and by-laws, expended 381.50 for his funeral ex- 
penses, ‘The plaintiff, at the time of the death of her brother, 
lived in Chicago, ari she claims that she did not hear of his 
death until December, 1908, On December 24, 1908, she made a 
Slain in writing to the defendant unicn. The present suit wae 
commenced on Maroh &, 1912. The plaintiff's claim, as evidenced 
* by her statement of claim, is for $256.40, together with legal 
interest since December 24, 1908. The defendant, in the original 
affidavit of merits and in the amended affidavit of merits, inter- 
poses a number of defenaes, only two of which were relied upon in 
the trial of the case, ‘The first of these defenses is: 
"that no claim in writing duly verified by the 
Glaimant to any beneficiary money accruing under the 
said sectiona of said constitution upon the death of 
q said Christian Peterson was made within one year after 
» the death of said Christian Peterson and under the provi- 
gions of said constitution all claims therefor thereupon 
lapeed and ended, and such beneficiary money as might 


otherwise have boen pavenee thereunder reverted to the 
said Union,*® . 
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Yhe scoond is: 

“That the alleged causes of uction in the 
statement of claim and amended statements of slaim 
eet forth did net nor did any of them accrue to the 

laintiff within five years before said action was 


rought, and defendant hereby pleads and claims the 
benefit of the statute in such sase made and provided," 


MR, JUSTION SCANLAN DELIVERED THE OPINION OF THE COUR’. 


the only question in this case, which we deem it, mater- 
ial to consider, is, whether the action of the plaintiff is 
barred by the Statute of Limitations, The caze was tried upon 
a otipulated state of facta. The Pacts material to this opinion 
are as follows: Ohristian Petersen became a member of the de- 
fendant wmion on July 9, 1892, and he was a member in good stand- 
ing of the defendant union at the time of his death, becember 
8, 1996, When he became a member of the union, 411 that was 
iasued to him was a membership card and due beok in worde and 
figures as follows: 
"Cigar vakers’ International Union 783516 
\ Union No, 14 of Chicago * 
Initiated July 9, 17932, Ke C. Petersen, 


Ae E. Adoloff, President. 
He Ge Hauck, Pin. Secty.” 


At this time, the sonstitution of the said union then in forse 
provided inter alia, for a death benefit in words and fisures 
as follows: 

"ARTICLE Ke 


Sestion 1, That upon the death of a member who 
shall have been suoh for one year the sum of (50, sheil 
be paid toward defraying funeral expenses of said member 
te the nearest of kin or euch person or persons as have 
the burial cf seid deceased member in charge; but if such 
member should not have any person to take charge of said 
funeral, the President of the local union ahall take charge 
of the burial of said deceased member: provided however, 
that said member has not been at the time of his death 
disqualified by any of the corditions prescribed by the 
laws of the International Constitution, 
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Section 2. That upon the death of « menber 

whe has been such for five conseoutive yoarsa the sum of 

“OG, shall be paid by the International Union to his 

wife or nearest of kin, or legatee, and that upon the 

death of a momber of ten consecutive yoars the sum of 


1880. shall be paid to the wife, nearest of kin or lega- 
ee; snd that upen the death of a member of fifteen years 


standing $550. shall be paid as provided above, ‘This 
gum shall include the $50, provided for funere] expenses 


4n section 18 


ata 


— —— 


In September, 1008, there were certain amendments made to the 
eonatitution, im reference to the death bencfitea, one of these 
reading as follows: "If no claim in writing, duly verified by 

the claimant to such beneficiary money ia made by any of the 

above mentioned persons or their hoire or legal representatives, 
within one year after the death of the momber, a11 clains there-- 
for shall lapse and end, and said beneficiary money shail revert 
te the union.* On the trial of the case, the defendant inter- 
posed as a deferee the fact that the plaintiff did not Pile her 
Claim in writing #ith the defendant umion within one year of the 
death of the member, the plaintiff insisted on the trial, and 

now insists, that the sonstitutional amendments of 1694 did not 
apply to the claim of the plaintiff. ‘The defendant in this court, 
appears, from ita brief, to have abandoned this particular defense, 
In the view that we have tazen of the case, it will not be necesu- 
ary for us to pasa upon the question as toe whether the constitu- 
tional amendments in question applied to the claim of the plain- 
tiff. 

The facts in this case bring it squarely within the 
deciaion of the court in the case of Conductors’ Benefit Associa- 
tion v. Loomis, 148 Ill. 580. Under the ruling in that case, 
the contrast between the parties in the present case was an oral 
éne, and therefore governed by the five years Statute of Limitea- 
tions. it would serve no useful purpose for us to quote in de- 
tail the epinion of the Supreme Court in the aforesaid case, Coun-— 
gel for the plaintiff ineist that the case of Jones Vs Knights of 
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Honor, 238 Ill. 113, overrules the last mentioned case. We 
cannot agree with this contentior. The facta in the latter 
ease are not similar to the facts in the caze of Conductors! 
Benefit Association v. Loomis, supra, ami the Supreme court, in 
ite opinion in the oase relied upon by counsel for the plaintirr 
reaffirms the rule laid down in Conductors' Benefit association 
ve Loomis, supra. The trial court in the present case based its 
finding in favor of the defendant union on the grounds that the 
contract between the parties in this case was an oral one and 
that the claim ef the plaintiff was therafore barred by the 
five years Statute of Limitations, The finding of the court, 
in our judgment, wae justified under the facts and the law, and 
the judgment of the Municipal Court cf Chicage ie therefore 
affirmed, 
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GURTRUDE M. SHXHAUSEN, 
- Appellee, APPEAL FRG 
VBx 


OSCAR SEGHAUGEN GOCK COUNTY, 


Appellant, 1 7 J. A. 1 59 


STATHUENT OF PACTS. Im this cage a docrea of divores waa 


SUPERIOR GOURT 


— ee — ee ee 


q entered on June 16, i9li, in favor of the “Spppellee, 


| 


(hereinafter designated as the complainant) and against the 

pl appellant, >. ~. ‘hereinefter desipmated as the defendant) 

in the superior Court of Gock Gounty. The dsoree provides that 
the defendant pay to the couplainant the oun of fifty (950) 
dollars per week for and during the life of ecomplainant and so 
long eas she remained unmarried; the first payment of fifty (250) 
dollars to be made within three (3) days after the entry of the 
decree and subsequent payments of fifty (§50) dollars to be made 
weekly thereafter, ‘The decree alse makes ether provisions in 
favor of the conplainunt, and até provides that ita provisions 
shall be in full satisfaction of permanent alimony and in lieu 
of all dower and homestead rights, claims and demands of the 
complainant, by virtue of her marriage with the defendant in and 
to any and all real estate owned or hereafter acquired by the 
defendant, insurance, personal property, otc, On July 2, 1912, 
the deferdant filed a petition in the said proceedings, setting 
up that at the time of the entry of the aaid decree, he was the 
president of the Standard-Gillett Light Company, a corporation, 
ete.; that the eaid company had a capital of fifty thousand 
($80,000) dellars; that ites buainess had been successful and 
thet for many years he drew a galary of ten thousand ($10,000) 


dollars per year and was drawing said salary at the time of the 
entry of the decres; that during the period of two years prior 
to the filing of the petition, the said company met with reverses 
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owing to three fires; that the last of said fires oocurred 

om April 18th, 1912, as a result of an explosion; that the 
conpany was able to collect Sut a emall part of its ineurance 
providing for loss against fire; that it was urable to meet 

the demands of its creditors and that on June 15th, 1912, an 
involuntary petition in bankruptcy was filed against sald come 
pany by ite creditors; that the Central Trust Company of I1lli- 
nois was appointed recelver of ita propurty on sald day, and 

that the said receiver was then in posuession ef the asaets ani 
business of the companys; that on account of the said fires, 

the buainesa of the said company had been sarried on at a losa 
during the past two years and that the Liabilities of the buel- 
ness at the present time are in ex¢eas cf sixty thouman’ ($40,000) 
Géllurs; that ite assets do not exceed and will not realise a 
eum in excess of from $26,000 to {30,009; that the defendant 

had paid to the semplainant all of the alimony provided for in 
the deares at the rate of fifty ($50) dollars per week until 
April Z, 1212, and that since April 15, 1/16, he has not earned 
more than erough to give him a bare living anid that since the re- 
selver was appointed for saldcompany on June ifth, he has been 
out of employment and has not earned anything; that he 1s now 
without a position ard is eurming nothing; that his business 
prospests are poor and he has no immediate prospects of getting 
& position by which he will earn smything, and that he has no 
real estate or personal property or property of any kind, except 
hig necessary clothing and wearing apparel, ari that the complaine 
ant ia the owner of a farm of the value of about $50,900 and is 
eaply able to tare for herself out of hor own personal estate. 
the defendant prays that an order may be ontored modifying the 
decree and providing that the defendant should met be required to 
pay alimony in excess of five dcllars per week, from and after 


April 23, 1912. 
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The petition was signed and sworn to by the aérindant. 
The complainant filed a general and special demurrer to this 
petition, In the special demurrer the complainant alleges that 
the defendant “ie not entitled to a modification of the deorse 
in respect to the amount of alimony to be paid by him, because 
the recitals of the said deoree show that the whole question 
of alimony wae fixed and settled by the agreement of the partios,” 
The demurrer was sustained by the court and the petition dis- 
miseed for want of equity, 


UR. JUSLTICA SCANLAN DELIVERSDG THE OPINION Ci? THR COURT. 
The acle queetior, Involved in this appeal is: pid 

the shanoslicr err in sustaining the demurrer of the complain- 
ant to the petition filed by the defeniant ard in diomisaing 
the petition for want of equity? The exact question that is 
presented to thia court in the present pregeeding was before 
the court in the oase of Plotke v, Plotke, 177 Ill. App. S44. 
In that case the court held that where a divorce in cranted, 
and by consent of the parties 4t isa ordere? that in lieu of 
alimony the husbend shall pay a fixed allowance to the wife, 
weekly, monthly or yearly, the court hase power to modiffy the 
original decree, notwithstanding tho fast that it was enterad 
by consent, where 1t is shown that the circumstances afd needs 
of the parties have materially changed since the entry of the 
decree. ‘the petition of the deferdant in the present case pre- 
s6nts a prima facie case for relief, and the chancellor should 
have overruled the demurrer of the complainant and ordered her 
to anewer the petition. The order of the Superior Court of Cook 
Qounty susteining the demurrer and dismissing the petition of 
the defendant will be reversed and the cause remanded, with 
directions to the chancellor tc overrule the demurrer of the 


complainant tc the petition of the defendant, ard to order her 
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4 
to answer the same, We do not, by this decision, mean to 
intimate in the slightest way what the Judgment of the chan- 
eellior should be on the hearing of the petition and the answor, 


REVERSED AND REMANDED WITH DIRECTIONS. 
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yey asy Administrator with 
e will annexed of the Estate 


F JOSEPH H. SILLETS, Deceased, 
Appellant, 


APPEAL PROM 

orRour? COURT 
vs. 

STELLA PHASE HULETTE, Executrix 

of the Last Will and Testament of 


ARTHUR B. PEAJH, Deceased, 
Appellee, 


COOK GOUNTY. 
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MR. JUSTICH SCANLAN DELIVERED THE OPINION or THE COURT. 

The claim involved in this appeal was allowed as of 
the 7th clase of claims by Judge Cutting in the Probate Court 
of Cook County. On appeal to the Circuit Court of Cock County, 
the claim waa allowed as of the same class. “the only sontrover- 
sy in this case is over the classification of the claim, The 
appellant contends that it should have been allowed aa of the 
6th class instead of the 7th. ‘The case was tried by the court 
without a jury, and the facts are set up in a& stipulation be- 
tween the parties. from this stipulation we learn, that arthur 
Be Pease died on or about the 7th day of April, A.D. 1911, leave 
ing a last will and testament (which was admitted te probate 
by the Probate Court of dook County, Illinois, on April 12, 
1911), appointing Stella Pease Hubette executrix; that letters 
testamentary issued out of said sourt to said Stella Pease Hulette, 
which letters arg still in full force and unrevoked; that 
Joseph H. Willets died on or about January 15, 1911, leaving a 
last will and testament which was duly proved and admitted to 
probate by the Probate Court of Cook County, Illinola, on April 
&, 1911, and The Merchants’ Loan and Tpust Company was duly ap- 
pointed administrator with the will annexed ef the estate of 
said Joseph H. Willets, deceased, by said Probate Court, and that 
the letters of administration issued to it are still in full 
foros and unrevoked; thet during a period of from twelve to 
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THE BMERCHANTS* LOAN AND TRUST 
geurasy Administrator with 
the wid annexed of the Estate 


of JOSEPH H. YILLETS, Deceased, 
Appellant, 


APPRAL PROM 
cIRCUI? COURT 
v8. 
STELLA PHASE HULETTE, Executrix 
of the Last Will and Testament of 


4 ARTHUR &B. PEASE, Deceased, 
> Appellee, 


COOK GOUNTY. 


1971 1.A.161 


TIS: 


MRe JUGTICH SCANLAN DELIVERED THE OPINION oF THE GOURT. 
The claim involved in this appeal waa! allowed as of 

the 7th clase of claims by Judge Cutting in the Probate Court 
of Cook County. Un appeal to the Circuit Court of Cook County, 
the claim was allowed as of the same class, “the only controver- 
sy in this case is over the classification of the claim, The 
appellant contends that it should have been allowed aa of the 
6th class instead of the 7th. ‘the case waz tried by the court 
without a jury, and the facts are set up in & atipulation be- 
tween the parties. from thie stipulation we learn, that Arthur 
Re Pease died on or about the 7th day of April, A.D. 1911, leave 
ing a last will and testament (which was admitted te probate 
by the Probate Court of dook County, [llincis, on April 12, 
1911), appointing Stella Pease Hubette executrix; that letters 
testamentary issued out of said court to said Stella Pease Hulette, 
which letters arg still in full force and unrevoked; that 
Joseph H. Willets died on or about January 15, 1911, leaving a 
last will and testament which was duly proved and admitted to 
probate by the Probate Court of Gook County, Ililinmola, on April 
&, 1911, and The Merchants’ Loan and Trust Company was duly ap- 
pointed administrator with the will annexed cf the estate of 
said Joseph i. Willets, deceased, by said Probate Court, and that 
the letters of administration issued to it are still in full 
fores and unrevoked; that during a period of from twelve to 
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fifteen years, said Willets in his lifetime had from time 

to time tured over sums of money to said Peass to be invest- 
ed in notes sesured by trust deeds, and from time to time said 
Pease collected for said Willets aums of money upen euch notes 
secured by trust deeds, all of which sums of money so turned 
over and collected the said Pease received, and from time to 
time paid over parts thereof to said Willets, and from what waa 
not se paid over said Pease, for and on behalf of said Willete, 
was te and did, from time to time, invest the same in various 
notes secured by trust deeds as follows, —* Hote of Olaf 
¥,. Olson, dated June 8, 1901, for the sum of two thousand dol- 
lars (j2,000): note of Paul Sorensen, dated September 15, 1907, 
for the sum of one thousand dollars ($1,099); note of Sarah 

J. Thomas, dated August 7, 1991, for the sum of fifteen mnmdred 
Gollars ($1600); note of Robert and Lodicie Bartlett, dated 
March l4, 1904, for the eum of five hundred dollars (£500); 
that all of eaid notes were seoured by trust deeds of even date 
to said Pease, trustes, conveying real estate therein described 
situated in the City of Chicsazeo, gounty of Cook and State of 
Illinois; that all of said notes matured and were paid to said 
Pease several years before his death; that said Pease collect- 
64 on account of the principal of the note of Olaf L. Olson 

the sum of five hundred dollars (3500); on account of the prin- 
Sipal of the note of Paul Sorensen the sum of five hundred dol- 
lars (8500); in full of the principal of the note of Sarah 

J, thomas the sum of fifteen humdred dollars ($1°00); on ace 
sount of the principal of the note of Robert and Lodicie Bart- 
lett the sum of two hundred fifty dollars ($250); that all the 
said moneys so received from time to time ami not paid over to 
said Willets the said Pease converted and appropriated to his 
own use and failed to account to said Willets in hie lifetime, 


or te The Herchants' Loon and Trust Company, administrator with 
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the will annexed of the eatate of said Willets, deceased, for 
any of the money se received by him; that there is due The 
Herchanta’ Loan and Trust Company as administrator with the 
will annexed of tho estate of Joseph H. Willets, deceased, 
from tho estate or Arthur 8, Pease, deceased, the sum of two 
thousand six hundred seventy-six dollars and eighty~twco cents 


($2,875.52), with interest at the rate of five (5%) per cent. 
per annum from May 14, 1912. 


Clauses 6 and 7 of section 70 of shapter 3, Hdurd's 
Re Sey Felating to the administration of estates are as fol- 


lows: 


"Sixth, Where the deceased has received money 
in trust for any purpose, his executor or administrator 
ehall pay out of his estate the amount thus received 
and not accounted for, 

Seventh, All other debts and demands of what- 
ever kind without regard to quality or dignity which 
shall be exhibited to the sourt within one year from 
granting of letters aforesaid, ard a11 demands not ex- 
hibited within one year as aforesaid ahall be forever 
barred unless the creditors shall find other estate of 
the deceased not inventoried or accounted for by the 
executor or administrator, in whieh cave their olains 
shall be paid pre rate out of such subsequently discover- 
ed estate, saving however, to infants, persona of unsound 
mind, persons without the United States, in the employ- 

. ment of the United States or of thia State, the term of 
one year after their respective disabilities are remov- 
ed to exhibit thelr claims." (As amended by act apprer- 
ed May 15, 1903, in foree July 1, 1903.) 


It has been repeatedly held by the courts of this 
state that the word "trust", as used in the 4th clause, applies 
only to technical or express trusts, ard that it has no appli- 
cation to trusts which the law implies as growing out of scon- 


tracts, Felsenthal v. Kline, 214 Ill. 1213; Svanoe v. Jurgens, 








144 Ill. 607; Ford vs First National Bank, 109 Ill. App. 703 
Shipherd v. Furness, 153 111. 590; Wtlson ve Kirby, 88 fil. 
566; Jarrett v. Johmson, 214 111, 212. We are clearly of the 
@Pinion that the facts in this case do not establish an express 
or technical trust. The trial court therefors properly placed 


the claim in the seventh class. 
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The appellee insists that the law governing the 
only question involved in this appeal is clear and well 
understood, and that this court should hold that the present 
appeal was prosecuted for delay only, and should enforce the 
statutory provisions relating to appeals proseouted for delay 
only. The appellants seen to have argued the appeal in good 
faith, and we cannot say that the appesl was prosecuted for 
delay. 
fhe judgment of the Cirouit Court of Cook County 
witl de affirmed. 
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Appellant, 
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STELLA PHASE HULETTE, Exeoutrix wae * 
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ef ARTHUR 3. PEASH, Deceased, 
Appelles, 
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1971.4. 162 


HR. JUSTICE iss DELIVERED THE opiMyon OF THE COURT. 
} 


It is conceded that the decision Ar thie case is con- 
trolled by the decision in the case of the Yerchantea’ Loan 
and Trust Company, —— dtrater with the will annexed of the 
Eatate of Joseph f, willets, deceased, : v. Stella Pease Hulette, 
fxecutrix of the Last wild, and Testament cf Arthur ©. Pease, 
deceased, General Number 19257, filed in thie court. For the 
reagcns: etated in the opinion filed in that case, the judg- 
ment of the Circuit Court of Cook County in the present case 
is affirmed, 


APFIRHED « 
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MR. JUSTICE SCANLAN DELIVERZO THE OPINION ov PH COURT. 


Thies is an action or the case brought 4 James yan, 
appellees, (hereinafter designated as the plaintiff) against 
the City of uhicago,’ appellant, — decignoted as 
the defendant) for danages Glaimed to have, been austained by 





the plaintiff as the result of injuries received by him from 
a fall on a public sidenwalk on Grand avenue, in the Clty of 
Ghicarzo, Pebruary i838, 1905. “fhe cane “nas been tried three 
tines, On the first trial « verdict Was returned in favor of 
the plaintiff for $4500, On the second trial there was a ver- 
dict of *not guilty". on the third trial there was a verdict 
im favor of the plaintiff for $18,700; Judgment was entered 
upon the verdict, and thie appeal followed. 

the plaintiff was 48 yeure old st the time of the 
accident, and he kept a harness shop at 8049 Grand avenue, Grand 
avenue rune east and west, and 2049 is on the scuth side of the 
atreet. Piaintiff's home waa ever the shop, He hed lived in the 
same pluce for sight or ten yeare prior to the accident. ‘Two doors 
east of his shop was Hanson's grocery, known as “The Howe Market." 
The eide-walk in front of Hanson's grocery consiated of five 
flagsteones, each about 5 ft. by 10 ft. There was a somplete 
break in the aecond stone from the west that extended all the 
way across the atone, and was about the middle of the same, The 
break ran east and west, and each half of the flagstone sloped 
towards the break. The preponderance of the ovidence is to 
the effect that the side-walk at the place of the break 
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MR. JUSTICE SCANLAN DELIVERZD THE OPIRLON OY fenun COURT, 


this is an action or the case eine be James Eyan, 
appelles, (hereinafter éesignated as the plaintiff) against 
the City of Chicago, appellant, (heroinattoy desisnoted as 
the defendant) for danages Glaimed to have; been sustained by 
the plaintiff as the result of injuries yooeived by him from 
a fall om a public sidewalk on Frand avenue, in the City of 
Chicazo, February 15, 1905. “ihe cane “nas been tried three 
tines, On the first trial ao verdict Wad returned in favor of 
the plaintiff for $4500. on the second trial there wes a ver- 
dict of “not guilty". On the third trial there was a verdict 
im faver of the plaintiff for $18,700; Judgment was entored 
upen the verdict, and this appeal followed. 

The plaintiff was 48 yeares old at the time of the 
accident, and he kept a harness shep at 304) Grand avenue, (Grand 
avorue rung east and west, and 2049 is on the south side of the 
street. Plaintiff's home wae ever the shop, ie had livad in the 
sume place for eight or ten yeara prior to the accident. ‘Two deors 
east of his shop was Hanson's grocery, known as “The liome Market." 
The elde-walk in front of Hanson's grocery consisted of five 
flagstones, each about 5 ft. by 10 ft. There was & somplete 
break in the second stone from the west that extended all the 
way across the stone, and was about the middie of the same, The 
break ran east and west, and each half of the flagatone sloped 
towards the brenk. The preponderance of the evidence is to 
the effect that the side-walk at the place of the break 
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wags about 2 inches below the feneral level of the walk at the 
west enc of the break und about 4 inches below the general leyel 
at the east end of the break, giving the broken flagstone a 
pitch towards the esxat. It iso admitted that this condition had 
existed for a number of years. ‘The plaintiff had some knowledge 
that there was a broken flagstone in the sidewulk at the place 
in question but he had never given it any particular attention 
prior to the accident. ‘he broken flagstone was just a little 
to the west of the door leading into Hanson's estore. The saecid- 
ent occurred about 6 A,M., February 15, 1905. It was dusk at 
the time, the temperature waa 14 degrees below zero, and there 
was a brisk wind from the northwest. Snow had fallen and was 
still falling at the time of the accident. Ali depressions on 
the sidewalk were covered by the snow. The plaintiff started 
east from his shop to get some breakfast rolls at Hanson's mar- 
ket. Ho was wearing rubbers and he proceeded carefully along 
the side-walk, keeping in the middle of the same. Juat before 
the plaintiff reached the point to turn into the "Home Market", 
the front of hia right foot struck in the east eri of the break 
of the defective flagstors ard against the next flagetone to the 
east, the latter stone being about 4 inches hisher than the 
broken flagstone «at this point. The plaintiff tripped and fell 
heavily to the side-walk, striking on his right leg, his right 
thigh and his right eide. That he sustained very serious ine 
juries as the result of the fall is abundantly proven by the 
evidence. 

‘he defendant cortends that "it was not negligence for 
the city to permit the side-walk at the time and place of the 
accident to be and remain in the condition it was and had been 


for many years prior thereto." in support of thie contention 
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x. 
counsel refer us to certain cases holding that where the 
thing complained of is an adopted or accepted design or plan 
of a mumicipality, the municipality will not be liable for an 
accident resulting therefrom, unless the court can say as a 
matter of law that the method or plan of sonstrustion was 
dangerous, The ruling in the oases cited turned upon the prin- 
ciple that a municipal corporation acta judicially when it. 
selects or adopte a plun in making public improvements. The 
declaration in the present caae doea not charge that the plan 
of a public improvement, viz: . the side-walk, was defective 
or dangerous; it alleges that the sity failed to keep the side- 
walk at the place of the accident in good and safe repair and 
condition. The law in thia state is that a municipal corpora- 
tion must exercise ordinary care te keep and maintain ite side- 
walke in a reasonably safe condition, City of Chicago v. Sebeh, 
186 Ill, 380; City of gdattoon v. Faller, #217 i111, 273. 

The defendant contends that the plaintiff, for a number 
of years prior to the accident, was aware that the sidewalk 
was in we defective condition at the place of the accident, and 
that 14 was contributory negligence for him te walk upon the 
sidewalk at the place in question. There is no merit in this 
contention. It is a well settled rule of law in thiz state that, 
where a man knows of the defective condition of a aide-walk and 
walks therecn, his dolng 36 with such knowledge is not negli- 
gence per 66, 2s 2 matter of law. City of Wattoon.¥. Faller, 
Supra; Dudleston v. City of Chicago Heights, 175 ill. App. 5513 
Ozerniak v. City of vhiocage, 131 lil. App. 360: Wallace v- Gity 
of Farmington, 251 ill-e 252, The fact that the plaintiff had a 
generel knowledge of the conditicn of the side-walk at the place 
in question wes a circumstance proper to be shown as tending to 


establieh contributory negligence on his part, andi the Jury had 
& right to take that fact, together wibh all the other facts and 
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circumstances in evidence bearing upon the queation ef son-~ 
tributory nogligence, into consideration, in determining the 
question ao to whether the plaintiff, at the time of the acci- 
dent, was in the exercise of ordinary care. The jury have 
found that the plaintiff was in the exercise of ordinary care 
at the time of the accident, and after a careful consideration 
of all the circumstances aurroimding the plaintiff at the time 
of the accident, we do not feel justified in disturbing this 
finding. 

the deferdant somplains of certain instructiona that 
were given at the request of the plaintiff. We have carefully 
considered these Instructions and we find that there is not the 
slishtest merit in the defendant's complaint. 

the defendant insiste that, “instructions 8, 5, 8, 11, 
12 and 13 are bad, because they submit the question of negli- 
gence of the city to the jury, whereas the undidputed evidence 
shows no negligence." As there was ample evidences tending to 
preve the averment in the declaration that the city was negli- 
gent, it would have been error for the court t have refueed the 
instructions complained of. 

the defendant complains that instruction No. 11 "tells 
the jury to consider the slippery condition of the sidewalk in 
commnection with the depression, in arriving at their verdict. 
The record will be searched in vain for any evidence upon which 
te base this inatruetion.” We are unable to agree with the de- 
ferndant that there is no evidence in the cass tending tc prove 
that the sidewalk was slippery at the place of the accident, and 
that such condition, combined with the broken flagstone, proxi- 
mately caused the accident in question. There is evidence in 
the record tending to support the theory of the accident upon 
which instruction 11 is predicated, Sut even if the record is 
as contended for by the defendant, the defendant is in no position 
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te complain of the sllesed defeot in instruction ll, for the 
reason that if plaintiff's instruction No. 11 is wrong in the 
respect somplained of, the defendant's instructions 18 ard 19 
are chargeable with the same fault, and the defendant is there- 
fore inono position to complain of the alleged error. O'Rourke 
Ve. Sproul, 147 til. App. 609; Harding v. St. Le Stock Yards, 
242 Ill. 444, 454; OC. & A. Ras CO. Ve Harrington, 192 Ill. 

9, 253 Coneolidated Goal Co. v. Haenri, 145 Ill. 614, 820, 421. 

Defendant contenis that plaintiff's instruction No, 14 
is bad, for the reason that there ia no evidence that the plain- 
tiff paid hia physicisn anything for docter's bills, Or, Sade 
testified that he called on the plainti’f to attend him in the 
matter of his injuries seven or eizht hundred times, and that 
the plaintiff always paid him cash for hia visite. 

The defendant contends that the court erred in not 
directing a verdict for the defendant. As there was ample 
evidence to sustain all of the material allegationa in the declare 
ation, it would, of course, have been error for the sourt to 
have directed a verdict for the defendant. Libby, icNeill & 
Libby v» Cook, 222 Ill. 206. 

The asfendant contends that the plaintiff did net give 
the City of Chicago, the notice required by Section 7, Jhapter 
70, Kurd's k. 5S. The accident to the plaintiff occurred February 
18, 1205, The statute relied upon went into effect July 1, 1905. 
The act does not apply to injuries sustained before the act went 
into effect. Weber v. City of Ghicago, 147 [lls App. 451; 
Neville v. City of Chicago, 154 ill. App. 557. 








% 




























=a ; OES ot pon 
ait —— 

oa? 0% ———— f00ned begpkte ox - Hig 
odd mk gnaw ef Lf — Rea 


ning of nd ay 


Gf tha af anotzouitant e'¢mabme%wb er oa 
—— — — 
oto’ .t011w heyella odd to ate, of Tore «on 


ssbaaY doct0 ol 22 .¥ gatinas 1000 +a -i1t Sot 
SEL 82S ggotgmtraall .¥ 20D seh ah tied 100 odhh eg 
185 90h gM LLL OM gbagomt «© 200 £200 ved — 
do moltowstant a Piltatelg tans ebawtnos ¢ a 
~alng wit Sucks oomsdive on ai wredd tame conser odd wR 
abel ww) | wekitd a'tosoob wil zatas xcia aalorayag. ond 
etd Gt wt duedte of THidatety odd a9 SeLiee of sas 
tent Ore ,wouls bevieir! dcdigte to meves wekwtnt ll 
eatioiy aid 102 deao mtd blag syawle Tita 

dom mi berxe Juisoo oft tadt ancos coo saanawren oft 
elqua env sted! eA ,Jaabew ted en wor sotbrev a | 
etaloeh oft si enpltianelia Latteszam es to [Le hate os 


nape 


— 


Re 


wo) 


——4 
03 300 eff to2 torte ceed eved ,esis00 to \Otwen at 


& Sifetow gyiJli .dnabmeteb ef 10% sotiner « potth | 
me 


2308 41 Buu sooo eV 2 


J 


evig tom bIb Tilintaiq etd tact abresaoo — ot 


Hu, + 
— be wf 


TWedqan) ,~ noltoo. yd betlupet setton eft .onsotdd 20 | Lo 

+ Toe 
Views! beriveao Titogtsig eft of snebtace eft 8 «fl * st 
eSOOL gi "Lut Joet) > OJal Jrew nogy belle wfutate one - soos ! 


re — sO 
Smee son odd eo ed Sertistawm aehawtet oe ylaqe son wom $00 | 
+ 


1£3h .qqA .fLl TOL ,onwo trio 32 ty +¥ aodol’ —— oe 
N22 qaqa . LEK ger —— Jo xttO 1 ——— 
Sham ante 


active Peper 7 Seti 


TOEHIO my 


4 


ofa 
the defendant contends that the amount of the damaces 
awarded is excessive, 2 huve very carefully considered the 
record with reference to this complaint, and we are unable to 
say that the amount awarded by the jury is manifestly against 
the weight of the evidence, 

This case has been tried three timee, The record of 
the last trial is wnusually free from error, “o somplairt is 
made as to the court's rulings om the admicsion or exclusion 
of evidence, and the complaints made se to instructions are of 
the weakest kind, WPirding no error in the record, the judgment 
of the Cirouit Court of Cock County will be affirmed. 


APFIREED. 
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BRe JUBTICL SCANLAN DELIVERED THE OPKNLON OF THE COURT. 
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The appelles, | Harry Os whiticek, filed a bill for 
divorce in the superior Court of — charging the 
appellant with having comi tted sduitery at divers times and 


places with a certain petson naned An the bill. ‘The appellant 


ee ee — — 


filed a cross~bill for aivares sparging the appellees with ex- 
treme and repeated crualty. \wriawere were filed to said bill 
and oross-bill by the respective defendants therete, denying 
the matorial allegations therein contained, The shancellor 
who heard the case found that the appellant had committed 
adultery with «a certain person as charged in the complainant's 
bill, and a decree was entered granting the complainant a 
divorees arxi diemissing the appellant’s cross-bill for want of 
equity. The appellant has prayed this appeal from the deoree,. 
Appellant urges that the shanesllor erred: first, in finding 
the appellant guilty of adultery, and in awarding the appellee 
a decree of diverce on thet ground; second, in dismissing the 
appellant's cross-bill for want of equity. 

The main contention of the appellant ie that the evid- 
ence does not sustain the finding of the chancellor that the 
appellant was guilty of adultery as charged in the bill, CGraliy, 
and in briefs, the counsel for the dppellant have argued this 
contention with great force and sarnestness. our attention is 


called to the stigma that the decree casts on the young wife 
and her children. With a full appreciation of the seriousness 
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of tho case, we have carefully studied the racord to ascertain 
if the evidence supports the finding of the chancellor. Many 
witnesses tastified for and against the appellant, and the 
record is a lengthy ome. The chancellor appeara to have tried 
the cause fairly and to have paid close attention to the wit- 
nesses and the testimony. Wo complaint is made by either side 
as to hie rulings in tho matter of the admission or exclusion 
of evidence, ani ne sugmesticn ia made by either side that he 
showed the siightest bias or prejudice during the hearing of the 
esuse, The chancellor, in his opinion, deciding the onge, phow- 
ed sorrow for the appellant and her children and a keen apore- 
ciation of the effect of his finding. He clearly indicated that 
the finding he felt oblised to make, under the evidence and the 
law, involved a most unpleasant duty and one that he would be 
gied to avoid if he gould properly do ao. The chansellor saw 
the witnesses unt heard them testify and he had a very mush bete 
ter opportunity to detersine their eredibility than we have. 
Under auch circumstances, if is the settled law of this state 
that 2 court of review will not diaturd the findings of fact of 
a chancellor, unless it is apparent that clear and palpable 
error has been committed. Zimmcrman v. Zimmerman, 242 111. 552, 
and cases there cited. The present case on questions of fact 
was a hotly contested ons, ari the shanscellor wae necessarily 
compslica te study closely the different witnesses who teatified. 
in his opinion he speaks of the appearance of the witneasea 
and the impression that certain important witnesesa made upon 
him. He etatos that the alleged paramour of the appellant made 
@ very bad impression upon him, sithough hie testimony waa not 
self-contradictery in any important particular, and the chan- 
cellor aptly explains hie impression of the witness by the state- 


ment that his testimony did not ring true. ‘oe have nothing 
but the sold resord before ue, In it we find abundant evidence 
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anon 
to sustain the finding of the chancellor that the appellant 
committed adultery on September 21, 1911, as charged in tho 
bill of complaint, and there ia nothing in the proor that would 
warrant ue in holding that the finding of the chancellor was 
Glearly and palpably ageinet the weight ef the eviderce, on the 
contrary, after « careful and conecientious review of all the 
testimony, we have arrived at the conclug#ion that the finding 
of the chancellor that the appellant was guilty of adultery as 
shared was just and proper. As no useful purpose would be 
served in detalling the many facta and clirowunstansces that have 
forced us to this cenolusion, the nature of the evidence iteclf 
amply justifies us in avoiding an unnecessary recitation of the 
BANG, 

Jounael for the appellant strenuously insiet that 1t 
wae preven conclusively that the tectimeny of Mary Whitloek 
to the effect that she witnessed am act of adultery sommitted 
by the eppellant and the person named in the bill was perjury, 
for the reason that it was demonstrated that 1t waa o phyeteal 
impossibility for her to have seen what she claimed to have seen 
in reference to the allesed act. Wo have appresiated fully the 
importance of this testimony of Mary Britiock, and we have care- 
fully studied it together with all the testimony that wae in- 
treduced in contradiction and in support of the sane, and we 
cannot say that the proof shows that Mary Whitioek aid Gee the 
alleged aot of adultery aa testified to by her. 

Counsel for the appellant, somewhat perfunstorily, 
have argued that the chancellor should have awarded the appel-~ 
lant a deoree of divorcee on her oress-bili, As we have found 
that the finding that the appellant was guilty of adultery sa 
eharged in the original bill waw proper and justifiad, it eee” 
— xa nwauEmorx Rar cus xhaxconekderxtheaxquastion wxkagdkxkgxthe 
<gppakkankxanxka, the action of the chancellor in diswisaing her 
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was justified, 
oresa-bili., for where it appears that the party seeking « 


divorce on the ground of extreme and repeated cruelty has 
been guilty of adultery, she will not be granted a divoress 
and the fact that the husband has been guilty of extreme and 
repeated oruslty is not a suffioient reokiminatory defense to 
® bill by him for diverse on the ground of adultery. Zimmermen 
ve Zimmerman, supra; Sast ve Bast, 62 Ill. 684: Stiles v. 
Stiles, 17 411. 578. We de not wish to be understood as hold~ 
ing that the proof sustained the charge of cruelty. 

Pinding no error in the record, the decrees of the 


Superior Gourt of Cook Uounty is affirmed. 
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THE CITY OF CHICAGO, 


Defendant in Error, R TO 


at 
⸗ 95 wana Aap eC ANTE SS — — 


ve. supa COURT 


ATTILIO BRAGGIO, 
Plaintiff in Error. 


i 
— 187 1.4. 166 


\ 
\ 


OF CHICAGO, 


PER CURIAM. This is a motion po in error 
to strike from the record the staterent | of facts filed herein 
and to affirm the Judgment. It appears] from the transcript of 
the record that the suit in the Municipal Court was an action 
breught for the recovery of a ponalty c the violation of an 
ordinance of the olty: of Chisago forbidaing the sale of cigar~ 
ettes to minora; that ‘personal service was had upon the deferd~ 
ant, a jury trial, s verdict find ink the defendant sullty, and 
assessing a fine of $25; that-«° ‘fudgment wae entered upen such 
> verdiot on January 13, 1914; and that om February 15, 1914, 
| the judge, tefore whom the case was tried, signed and placed on 
file « "sorrect statement of facts.” 
The sixth paragraph of section 2S of the Municipal 


Court Act provides, with reference to cases of this character, 


AO ett oe 


*upen application made at any time within thirty (30) days after 
the entry of any final order or judgment, or within suoh fur- 
ther time as may, upon application therefor within said thirty 
days, be allowed by the court, it shall be the duty of the judge 
by whom such final order or judgment was entered, to sign and 

* place on file in the case in which the same was entered, if so 
requested by either of the parties to the suil, either a correct 
statement, to be prepared by the party requesting the signing 
of the same, of the facts appearing upon the trial thereof, and 
of all questions of law involved in such cave, and the decisions 


of the court upon such questions of law, or, if such party shall 
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en 
sO elect, a correct stenographic report," etc. Under this 
section it was the duty of the party desiring to have such a 
statement cf the facts signed and placed on file to make ap- 
plication therefor within thirty days after the entry of the 
Judgment, or to apply within such thirty days for further time 
to do ao, There is nothing in the record te show that any such 
application was made within thirty days after the entry of the 
judgment, and it affirmatively appears that the atatament of 
facta which was signed by the judse was not signed or placed 
on file by him until thirty-one days efter the judgment was en- 
tered. At that time he had ro pewer to sign such a dosumert, 
and the motion to strike must therefore be allowed. ‘urlitzer Co. 
v. Dickinson, 247 lll. 27; Byington v. Chandler, 171 +11. App. 
452; Pauley v. The King-Kichardson Co., 174 ill. App» S57, 

it is suggested that because the thirty days allowed 





by the statute expired on Lincoln's birthday, that day should 
not be counted. ‘The statute provides that "the time within 
which any act provided by law is to be done shall be somputed 
by excluding the first day and including the last, unless the 
“last day is sunday, then it pony shall be excluded.” (Hurd's 


} TH (be 
' Reve States cna aca Ed Sec. le —— The 12th day of February, 1014, 





did not fall “on yunday. The seotion of the statute which makea 
that day a holiday is contained in the chapter on Yegotiable 
instruments (Hurd's f. 5S, Ill., Chap. 98, Sec, 17), It provides 
that certain days, among others the 12th day of February, “are 
hereby declared to be legal holidays « « « and shall, for all 
purpoass whatsoever, as regards the presenting for payment oF 
acceptance, the maturity and protesting ard giving notice of 

the dishoncr of bills of exchange, bark checks ard promissory 
notes and other negotiable or commercial paper or instruments, 


be treated and is considered as ia the first day of the week, 
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commonly called Sunday.” ‘here ia nothing in that sasotion, 
or eluewhere in the statute, so far as we are advised, which 
requires the 12th day of February to be treated as a sunday, 
for any other purpose than the purposes thue stated. Hence 
under the statute, that day must be included in the somputa- 
tion of the time allowed by the statute. apparently no request 
for any extension of time was made within such thirty days, as 
might have been made and allowed, under the atatute, 

Yhe only errors assigned are such a3 cannot be con- 
sidered in the absence of a statement of facts. The judgment 
will therefore be affirmed. 
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, ‘SELIVERED THE opinion G? THE couR?. 


—— 


the decision in vids case turns on the question 


whether certain varehouse regointa are negotiable or non- 


negotiable, on a toraer sppeal it was held by the Branch Appell- 


ate - court that the ‘pecéipts were non-negotiable anc the judg- 


ment ror the plaintiff was reversed and the csuse remended, 






turers © Henarch Co., 169 I31, App. 562. on the 





second trial the Ceurt, on the ground thst the judcuent on the 
Sommer appesl was binding, directed a werdict for the defende 
ant and from = judgment on the verdict the plaintiff prose- 
scutes this appeal. The evidence was substantially the same on 
both trisis, the differences are unicpertant end do not effect 
the contrelling queetion in the case, fhe iaw of the case as 
announced on tie former appes} is the law of the case beth 

for the trial Court and fer this Court. 

On @ ¢omparisen of the records on the tro ape 
peels, we are cf epinion thet the trial Court properly die 
rected a verdict for the defendant, end the judsment is af- 
firmed. 

AFPIREED. 


⁊c. * gale 
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THE CITY OF CHICAGC, 
Defendant in Frror, 
| ve, 
| OF CHECAGG, 
JOEN D, ROWE, 


} 

oa 

BRRON FO BUMICIPAL Coury 
Plaintiff in Error, | 


187 1.A. 175 
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| \wt PRESIDING JUSTICE ae 


DELIVERED TRE OPINION OF si count, 


MS In a aut by the City of : cid engo agninat plaine 
tiff in error Rowe to ‘recover & penalty for a violation of 
an ordinance of the Clty, of Chicago i relation to Dis- 
orderly Conduct, the City ‘recovered ‘a judgment for $1,00 
and costs, to reverse which Rowe prosecutes this writ of 
error, 
The Vourt inetructed the jury that in arriving 
at their verdict before they could find the defendant guilty 
‘they must do aco by @® clear preponderance of the evidence, 


The Court instructed the jury crally, the defendant made no 


request for sny insatruction nor any objection or exception to / 
the instruction given, He now urges as the ground of revers, 
sal that the Court should have instructed the jury thet the 
Plaintiff was bound te prove its case beyond a reasonable 
doubt. if it be admitted that the question isa saved for re— 
view, we think the plaintiff wae not bound to prove its 
J case beyond a reasonable doubt. In actions to recover a pen- 
aity for the violation of an ordinance or statute, there must 
. be more than a mere preponderance of the evidence, but it is 
not necessary that the eviiienoce should establish the viclation 
of such statute or ordinance beyond a reasonable doubt, ‘Vo 
warrant a verdict for the plaintiff there must be 2 clear 
preponderance of the evidence in favor of the plaintiff, 


xt Webster v. The People, 14 111, 365, was an action to recover 
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& penzlty provided by statute for peddling without a license, 
and it was held that the evidence was sufficient to warrant 
a verdict for the plaintiff, although a doubt might still 
remain, and that the Court did not err in refusing to in# 
struct the jury that, "if the jury entertain & reascnable 
doubt of the guilt of the defendant Webster, then they 
ought te find a verdict of not guilty." tn Lewiston v. 
Froctor, 27 121. 414, it was held in a suit for a penalty 
fer viclation of an erdinance, that every averwent must be 
established by a clear preponderance cf tne evidence, but 
it wae error to instruct the jury that they aust be satise 
fied of defendant's guilt beyond a reasonnvle doubt before 
they could find ageinsat him, in Ruth v. Abington, 80 Ill, 
418, it was held that in an action to recover a penalty for 
the violation of a town ordinance, it was not necessary that 
a jury be satisfied of the guilt of the defendant beyond a 
reasonable doubt, but it was error to instruct the jury that 
@ preponderance of evidence only was required to convict, 
See also, Sloan v. reople, 108 Lil, App, 545; 

Palmer v. People, 109 id, 269; 

Indiana hillers *, Ing, Uo. ve People, 

65 id, 355. 

We perceive no objection to the insatraction given, 


and the judgment is affirmed, 
APF IREED, 
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FRGHAS LINbaKOG, 
befendant in Mrror, 
BRRGR PO we! COUNT 


) 
j 
; 
Va, 5 ‘ 
uP cuicaco, f 
) 
; 


COBRAD SRIF BREWING Conrany, 
1871A.18 18 


& ecrporstion, 
Plaintiff in srror. 
BR. PRRSLDISG JUSTICE BAKER 





DELIVERED THE OFIZION OF THE CoUf?. 


Plaintiff jAndekeg entered into @ contract in 
writing with Leura robinson whereby she sovodnted his her 
aiterney to prosecute ® elais for personal injuries against 
tae defendant Srewing company, and it was Agreed that he 
should receive fifty per. cent. ef tse robe auount realized 
out of suck claim if settzed with hia ayproval in writing, 
otherwise a reasonable sum ef money toe nis services, *and at 
all events not tc be less than, — cent.*® Lindskeg gave 
proper notice ef sucn contract 7— the Brewing Company. iss 
febinson gave Lindskog notice that she did not require his 
services any lounger and then settled with the Hrewing Lone 
pany and was paid by it five hundred coliars in satisfaction 
af her claim. E 
On the sutherity of ctandidge vw. Ry. Co., 254 


211. 524, we hold thet while the contract with Lindskeg did 


. mot affect Hiss Fobinson'’s right to settle her claim with the 


Brewing Company, that company, having setice ef the contract 
between Aer and Lindskeg, as, in case tne lien was ignored, 

required to sccount te him in an action at law for the amount 
of such Lien. 

q Ye think the agreement between the partics, as 


shown by thia written contract, was that in sny event Lindskeg 


should receive net less than fifty per cent of the amount 
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realized out of the claim. The judgment is for fifty per 
eent, of the saount peid by the SGrewing Company to settle 
the claim, and the question of shat was a reasenable fee 


fer plaintiff's services was cutside of the issues in the 


case, 
Sutton v. Chicage %yv. Go., 174 i1l.App.i18; 
S. ©. 256 Ill. 582. 
We think the judgment is sight and it ie afe 
firmed, 


APYINMEED, 
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JOSEPH BINDER, 
Defendant in Error, 
; ERROR TC WPNICIPAL COURT 
¥3, 
} oy Grcace, 
MAKY A, ROBERTS, } 
Plaintiff in Error. } 





F x f 
BR. PRESIDING JUSTICE poor 
*, _ BRLIVERED THE GPINIOR oF f= COURT. 
This. writ of error brings before us for review 
a judgment for #168. recovered by the plaintiff, Binder, 
against the defendant, Rary A. novests. The original state- 
ment of claim is for art necount avated for work done and ma- 
terials furnished for defengans“s automobiles. The amended 
statement of claim is based on alleged fraudulent representa- 
tions uede by one Shea, wiiereby plaintiff accepted his nete 
for the balance due for the work done and ——— furnished 
on the said automobiles. ‘The sllegations of the statement of 
claim are traversed by the affidavits of defence, ‘There is 
in the record no evidence tending tc support the allegations 
ef either the original amended statenent of claim, nor any 
evidence to warrant or support a recovery by the plaintiff in 
any form of actien.. It was stipulated that defendant was the 
owner of the automobiles at the time plaintiff repaired them, 
but there is in the record no evidence tending to shew that 
such repairs were asde at her request. JYisintiff testified 
that Ghea brought the machines to his shep; that he did the 
work for Ghea; that in payment therefor Shea paid him a cer- 
tain amount of money and gnve him his note for the balence 
due of $168. This note the plaintiff procuded and offered in 


evidence at the trial, ‘There is also evidence tending to show 


















by —* 
— aeede ot Ro le oe 


y eee an brotet a4 





einai mana: 


et 


—— 


wokwe* 102 eu eT0led E_eixs tort to — 
stedole .TUuInialq\yeds yw — aed. 'nea 
eolese Laniyixe edt erodes -A Urau 2anbneted ods # 
oan bun enek zx0w roꝛ po⸗aas —E——— tot at adefo ; 
bobnoma edt .golidomosus attnabasted 10% bodelurut 4 
-sinesotgqet taolubuert begets ao beasd si alnfo te ; 
sten etd botqvena Tilsniafe ydotew ,aede onc yd : 
bose lm? efaizesen bas enol dtow oi 10% ovh soneiad 
Yo Saomotase odd Yo anmolsageiin ent .aolidamotun bias a 
at.oned? .goneteb to ssivabiita dt yd bestevexd ote al 
enoisayeiia2 edd dtoqque of zacecras esonebive an broos⁊ , 
yas ton ,minfo to snosmiaiea bobrona, factigire edd 
si Tritainiq edt yd Ytevoost a Jroqque to. daa7taw oF 
oud amy Jombueteb Jade betatugite saw 21 .moigos to 


— 


.ueas bouleges taſ emis etd 3a salidomotun of? wes 
gait woe OF galbnee somebhye of Hroeset eg al ot — 
boititees Thisealefi ,.vfeeupet rod 22 sbam etew exieget lo⸗ 
ens bib ost Jagd geome eid oF aeruann eds idyword node sadd a 

shpo 9 aid bingy ngie Toetods Imcmrsg oi sndd jeede 10% drow 
Son. .cc ad) tol edom ett mid evgn ban yenom to — 

nt DeTEGTO fam bahtoyye Vaatata aie eson ebat - 38.L8 — 
wou of gakbass sense ate: * at Pin eimixd oft ta enantve 


— — pt ee a pe 


9 


~ 





that Shea was in the empley of the defendant and that she 
told him to go to ,laintiff and pay part of the amount due 
him in sioney and give Ris note for the resainder; but there 
is no evidence that Shea made any representations to plains 
tiff as to his financial condition, 

-he evidence we think fails to show that the 
defendant was ever liable to the plaintiff for the repairs 
made by him on her machines, but if it be admitted tnat she was 
liable, the plaintiff accepted in payment of the balance due 
him for such repairs the note of Ghea, payable to plaintiff's 
order and thereby the amount due him from tne defendant was 
paid, 

The judgment of the Kunicipal Court is reversed. 


HEVEHGED, 
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PRABK RK. REDA, 
Defendant in Error, 
ERRCR TOJBUNICLPAL COGURT 
VB. FI 
GF SHICAGG, 
G. Hh, HARZORD COMPANY, Fl 
Plaintiff in Error, 
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ER. PRESIDING JUSTICE BAKER 
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DELIVERED THE GFINION OF TRE COURT. 


A touring car of the plaintiff Reda collided with 
an auto truck of the defendant Company at a street intersec- 
a tion, For the damages to his car the jury awarded the plain- 
tiff $325 damages and te reverse a judgment on the verdict the 
defendant prosecutes this writ of error. ‘The only ground of 
reversal urged is that as the machine of the plaintiff was re- 
paired, evidence of estimates of the cost of making such re- 
pairs was not adsissible, but the recovery must be based on 
evidence of the sost of amking such repairs, The machine of 
the plaintiff was out of repair shen the collision occurred 
and plaintiff had the repsirs made thereon sinde necessary by 
such cobdition, as well as those made necessary by the inju- 
ries resulting from the collision, VYlaintiff gave evidence of 
— injuries to his machine and of the cost of repairing it, 
and defendant offered no evidence either of the injuries to 
plaintiff's mschine or the cost or expense of repairing it. 
Heile, the manager of the concern that repaired the machine, 
testified to the repairs made and as to the expense of maxing 
the repairs made necessary by the collision. Ge think such 
testimony was adsissible and is not to be regarded as an esti- 
mate of the cost of such repairs sade before the repairs were 
made, We also think that from the testiaony the jury might 


properly find that the expense of making the repairs om pisine 
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tiff's machine made necessary by the collision amounted te 
the amount of the verdict, 


The judgment is affirmed. 


AFPPITRED, 
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ETTA WALSH, JOSEPH WALGH and 
JAKKS WALSH, copartners and 
doing business as JAYS WALGH 
AHD COMPANY, 

Defendants in Urror, 


— 


oOn TO MUMICAVAL COURT 
Vio 
OF CUIGAGO, 
GEORGE J, COCKE COnP ARTs 
a corporatian, 
Plaintiff in wrror. 


ER, PRESIOING Justice BAKE R 


DELIVERED THR @PINION oF oe COURT, 


The plaintiff sued the defendant Company for 
hauling brick bata and cinders tor the defendants, The con» 
tention of the plaintiffs was that the contract was that de» 
fendant should pay plaintiff Pars’ per load for heuling 
brick bats, G1 per load for fmling cinders, if defendant pro} 
cured for pleintiff the right to take) the same to Jackson's 
dump, or £1.50 per load Af the cinders wore taken to plaine 
tiff's dump, The contention of defendant was that it was 
agreed that plaintist should haul the briox bate and cinders 
for $46,060 if plaintiff threw them into the aliey, and that 
Plaintiff dic tivtow them into the alley, Upon this question 


the evidence yng conflicting and the verdict must be held con« 


Clusive, 3 
/ The amount of meterial hauled is a2 BO in dispute, 
but ap gannot sey that the jury might not properly find thet 
the agfenaants neuled the number of loads they olpimed to 
hays hauled, and that they were entitied to recover | 163,75, 
tie amount of the verdict and judgment therefor, 
—* ¥e find no reversible error in the rulings of the 
⸗ Court on questions of evidence, and the judyment is affirmed, 
AFYIREED, 
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FRED GEHM, 
Defendant in Error, 
RAROR TO MUNICIPAL COURT 
Ve 


GKORGE STARK, X 
Plaintiff in error. ) 


OF CHICAGO, | 


WR, PRESIDING JUSTICE BAKER 
DELIVERED THR OPINION OF THE COURT. 


vlaintitf Gebm in his auended atatenent of 
Claim states thet his claim agninst ‘defendant Stark, “is 
for services and commissions due tin negotiating a real ese 
tate trensaction between defendant anid iilien Binder, where- 
in plaintiff secured the enid, Singer to well to the defend- 
ant the property at 2255~57 oruent Avenue, Chicago", etc, 
The defendant in his statement ef defense denied that plaine 
tiff negotiated such reat estate transaction or that he se- 
cured Zinder to sell to him the “property in question, 
Plaintirr testified Anat in bere, 1912, defendant told him 
that he would Like’ to buy the property in question at 46500 
and asked plaintite to see what he gould do; that he saw 
Binder, whe * $10,000 fer tare property; tLuat he so reporte 
ed to detendsint, who told tim te offer 99000; that he did 
80 by telephone and binder refused the offer ana he se reported 
to aefengint and told him that he could not buy the property 
for seo; that some weeks Inter he told defendant that he 
Was ovina working on the trade and defendant told him to go 
nnena take his time, there was ne hurry. in May defendant 
tela Lawkus, a lawyer's clerk, that he would like to buy 
she property, iawkus called the matter to the attention of 


/ Redwanz, a real estate broker, who in a few dsys bought the 
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» property for defendant for $950C, The case was submitted 
; F 





to the Court and there was a finding and judgment for the 
aintift for $100, to reverse which the defendant prosecutes 


v 


tnt writ of error, / 
X it is unusual) for a purchasee ef real estate 
to pay commissions, The broker, necording to the customary 
sede of transactions, receives his commi usions or other come 
pensation fron the seller, if a proposed buyer expressly 
agrees with a broker to pay him con ovions if he buys for 
him certain property at a cortain/ price, no doubt if the 
broker buys the property at the/prive ; given him, the de- 
fendant is liable to ‘pay him Ane usual and customary com- 
miesions for mnking wuts , pyrohase, But iff thie case the 
plaintiff did not negotisit the purchase of the real estate 
in question, le procuyed tron the owner ean offer to sell 
for $16,006, and he ns authorized by the defendant to of+ 
fer $9000. This yee the parties $1000 apart, and in bring« 
ing them togetng he took no park, A broker's commiasion is 
earned only fen he procures @ buyer, if he represents the 
seller, or (ff selier if he representa. the buyer, whe will cone 
ply with the terms and conditions of ede fixed by the prine 
elpal, / pefendant in error does nat contend that he was 
entitved to commissions, but contends thet he was entitled 
to recover on & guantum merudt, and that the amount of the 
regovery is less then the evidence shows that he was ene 


sities to recover. 
£ 


é vaiue of his services was his testimony that he was in the 


The only evidence for plaintiff as to the 


f real estate business and that *the usual and customary 
cherges for negotiating a real estate trenssetion such as he 


negotiated* was $237.57, ut , as has been seid, plaintiff 
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aid not negotiate the transaction between binder and defend« 
ant, and his testimony as to the usual charges for negotiate 
ing such a transaction is of no value. there is in the ree- 
ord no testimony as te the reaconable’ value of plaintiff's 
services, and we are unable to seg how the trial Court are 
rived at the conclusion that pudintare wae entitled toe re- 
cover $100. * 

An award of Aannges mast be supported by legal. 
evidence. ie find in he reeord no evidence to support the 
judgment, and the judgment is reversed, ‘, 
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Plaintiff in Error. é 


October Term, 1915. Nv- f jer 
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) ETTA WALSH, JOSEPH WALSH and —s~dWw ⸗ 
JAMES WALSH, c@partners and i 

doing business as JAMNS WALSH fj 

AND COMPANY, F 

Defendants in Error, f 
donor TO MUNICIPAL COURT 
vs, 

{ F OF CHICAGO, 
4 GEORGE J, COOKE COMPANY, i 
: a corporation, 
2 
F 


—182766 


⸗ 


MR, PRESIDING JUSTICE BAKER 
; 
DELIVERED Tk OPINION OF THE COURT, 


a 
Z 
A 


“Whe plaiptirt sued the defendant Company for 
hauling brick bute’and cinders for the defendants. The con- 
tention of the plaintiffs was that the contract was that de- 
fendant should pay plaintiff $1.75 per load for hauling 
brick bats, $1 per load for hauling cinders, if defendant pro- 
cured for plaintiff the right to take the same to Jackson's 
dump, or 51.50 per load if the cinders were taken to plain- 
tiff's dump. The contention of defendant was that it was 
agreed that plaintiff should haul the brick bats and cinders 
for $40.00 if plaintiff threw them into the alley, and that 
plaintiff did throw them into the alley, Uponthis question 
the evidence was conflicting and the verdict must be held con- 
clusive. 

fhe amount of material hauled is also in dispute, 
but we cannot say that the jury might not properly find that 
the defendants hauled the number of loads they claimed to 
have navled, and that they were entitled to recover 4165.75, 
the amount of the verdict and judgment therefor. 

We find no reversible error in the rulings of the 
Court on guestions of evidence, and the judgment is affirmed. 


AFFIRMED. 
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FRED GEH, 
Defendant in Error, 
RRROR TH MUNICIPAL COURT 
VS. f 


OF CHICAGO, 
GEORGE STARK, ; 





Flaintiff in Error. YY T 
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| A ER, PRESIDING JUSPICE BAKER 

| " : 
/ BN DELIVERED THE OPINIO# OF THE COURT, 
: \ é 


— 
a 


Cc 
* 
2 
res 
= 
et 
~ 
2 
by 
a 
E 
» 
3 
* 


s gauended statement of 


claim states\that his claim aguipst defendant Stark, “is 
for services oma commissions dug in negotiating a real ese 
tate transaction between aatenpuat and ‘ilien Binder, where- 
in plaintiff secured the enid/ Binder to sell to the defend- 
ant the property at 2255~57 vethont Avenue, Chicago”, ete, 
fhe defendant in hi \etapénent of defense denied that plain- 
tiff negotiated such real estate tran ssetion or that he se- 
cured Binder to sell to him the property in question, 
Flaintiff testified that in harch, 1912, defendant told him 
that he would like to buy the property in question at g&500 
and asked plaintiff to see what he could do; that he saw 
Binder, who asked $10,000 fer the property; tuat he eo reporte 
ed to defendant, who told him to offer 99000; that he did 


s0 by telephone and binder refused the offer ano he so reported 


eal tf 


_ to defendant and teld him that he could not buy the property 
‘4 for $9600; that some weeks later he told defendant that he 
was still working on the trade and defendant told him to go 


ahead, take his time, there was no hurry. in May defendant 


told Lawkus, a lawyer's clerk, that he would like to buy 


' the property, lLawkus called the matter to the attention of 


Redwanz, a real estate broker, who in a few days bought the 
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property for defendant for $9500, The case was submitted 
to the Court and there was a finding and judgment for the 
plaintiff for $100, to reverse which the defendant prosecutes 
this writ of error, 

it is unusual for a purchaser of real estate 
to pay commissions, The broker, according to the customary 
mode of transactions, receives his commissions or ether come 
pensation from the seller, If a proposed buyer expressly 
agrees with a broker to pay him commissions if he buys for 
him certain property at a certain price, no doubt if the 
broker buys the property at the prigve given him, the de- 
fendant is liable to pay him the usual and customary com- 
missions for mnking such purchase, Hut iff this case the 
Plaintiff did not negotiate the purchase of the real estate 
in question, He procured from the owner ean offer to sell 
for 816,000, and he was authorised by the defendant to of- 
fer $9000, This left the parties (1000 apart, and in bring- 
ing them together he took no part. A broker's commission is 
earned only when he procures a buyer, if he represents the 
seller, or a seller if he represents the buyer, who will come 
ply with the terme and conditions of sele fixed by the prin- 
elpal, Pefendant in error does not contend that he was 
entitled to commissions, but contends that he was entitled 
to recover on a quantum meruit, and that the amount of the 
recovery is less then the evidence shows that he was en- 
titled to recover, 

The only evidence for plaintiff as to the 
value of his services was his testimony that he was in the 
real estate business and that "the usual and customary 
charges for negotiating a real estate transaction such as he 


negotiated” was $237.57. Hut , as has been snid, pleintiff 
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did not negotiate the transaction between Hinder and defend- 
ant, and his testimony as to the usual charges for negotiat- 
ing such a transaction is of no value, ‘There is in the rec- 
ord no testimony as to the reasonable value of plaintiff's 
services, and we are unable to see how the trial Court ar- 
rived st the conclusion that plaintiff was entitled to re- 
cover $100. 

An award of damages must be supported by legal 
evidence, We find in the record no evidence to support the 
judgment, and the judgment is reversed, 


REVERSED, 
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PINDING OF PACT, 


The Court finda as a fact that it does not ape 
pear from the evidence that the defendant, George Stark, 
was indebted in any sum to the plaintiff, Pred Gehm, when 


this suit was brought. 
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ptober Term, 1912. No. 


0X8 
466 - 18937 | 


GTTS F, KRAGCHKE, 
Appellee, 






APPEAL ? THE SURICIPAL COURT 


VS. 


SILLIAN Ay KEMP, 
\ Appellant, } 


\ /1 87 L.A. 213 


ErGPFLEION GF THE DOUNT. 


¢ OP CHICAGS, 


\ 
RE. JUSTICE: BROWS BELIVEARD TEE 


‘ / 

che “defendant and fauent in this cause, Tilliam 
¥. Bleap, in vecenber, L9G, = ge @ contraet with the csnitary 
Distriet of Chicago “for crectine certain steel poles to carry 
electricity transaission wires from Fullerton avenue in Chi- 
cage northerly te Wtinetie. Khe was to receive &@ certain gum 
for each pole set, $29,50 for a forty-five foot pole and $28.50 
for = 5° foot pole, there being some of each length provided 
for. He sublet tre work to the plaintiff and eppelice, Utte 
e, Husckke, whe agreed to do it according to the plans and 
specifiesticns governing the contract between the genitary 
District and Klemp, for $16 for each pele, irrespective of 
the length, to be paid as the District paid Alemp. 

there was, due to the seagon, delay in coupleting 
the work beyond the time contemplated by the specifications, 
and Raschke did not finish all the work which Klemp had con- 
tracted to do, Alemp undertaking a portion of the work himself 
>| — gfter dume 1, 100. ‘here ia no question made in tiis case, 
ow however, on the entirety ef the contract: nor on tis delay. 
Hasehke erected 137 poles, which would amount te gelge. Le 
Glaimed aleo for werk whieh he alleged was extra labor outside 
; of his contract, (456.6%, saking $2648.85 as the whole emount — 
naen XLéecap should pay him, Of this $10.0 was paid directly 
er on his order and account before this suit was begun in the 


Hunicipal Court of chicago September 28, 1911, leaving 
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$1648.25, which he amintained was due Rin, 

Klemp obtained a fing] settlement and payment 
from the sanitary ilstrict in January, 1911, but Naschke 
was unable to obtain 2 settieunt with Hlemp or any paysient 
further than the thousand dollars, and therefore wrought subt. 
Gf the £456.45 claimed for extra work Klemp contested on 
gunary grounds $219.20, Had he elaines ne set off or re- 
coupment, this would have left him admitting an indebtedness 
of 21429.65 to haschke,. Sut lemp did set up se a recoupsent 
& Giaia of more than this ascunt as “The cast of altering, re- 
pairing end finisning defective work in resttting of 136 poles 
to make sane compiy with the contract.* 

The enuse was submitted to a jury and such evi- 
dence, oral and docuserntery, was heard regulting in a reeord 
brought to this Court on the appeal of almest six hundred 
typewritten pages, fhe jury found fer the sieintiff for the 
full amount he claimed, timic deciding againat ihe defendant 
both on Ais negative contention regarding the eciaimed cxtras 
end on his affirestive contention as to the sums which vere 
claimed as ® recoupment. 

The Court below, hewever, secording to a statee 


ment in appellent’'s ergument, holding trai there wae a de- 


fect cf preof as to 269.34, required a resittitur to that 
— aS a condition of judgement upon the verdict, At all 
events the plaintiff did eo remit tust amount and Judgnent 

@8S then given in nic fever againet the defendant for 21579.51, 
from which judgment the defendant apresied to this Court, 

The appellant contends treat the Court belew erred 
in some rulings on evidence and wade in one instance a remark 
before the jury plecing an erroneous construction on the cone 
tract, Sut his chief euphasie in this Court is placed on the 
proposition taat the verdict waa against the clear weight of 


the evidence, 
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@e Rave examined the record with attention to 
both these cocplaints, and see nothing Which would werrent w 
in interfering with the verdict snd the judrment which, with 
Slight =edifiertien, followed it, ‘the rulings on evidence we 
ds not tuink contained any reversible error, ner de we think 
that the remark about the “guying" net being covered by the 
tontract for *setting® tke peles, in the connection in which 
it was made and concerning the asnll item which was then under 
@iscussion, is any reason for reversing the judgment or supe 
posing the plaintiff did not have @ fsir trial. After the Court 
hada sade the reuurk, the pisintiff withdrew hin objection ta 
the testisony which had been offered and received, and the 
Court said, “Very well, let it go in.” 

ter does the fact greatly impress us thet in 
econsicering these contreverted itess for extras, amd the items 
made in the counter claims, ite= by item, the jury made, as 
tc two or sore minor ones, 2m apparent sistake as to the prege 
ence of sufficient or definite evidence to sustuin them. for 
exanple, considering tne whole centrovergsy teogetuer and the cone 
fiicting cleime made by the parties, it did not uhow “pussion 
or prejudice*® as defendant ergues, that the jury, after near~ 
ing the pleintiff eay that he had charged 344,25 fer certain 
extra cenerete eat £7,.5. a cubic yard, fergot that under vigor~ 
ous cross-exasination he said that ne could not *teli us® how 
many extra eubie feet he used om that item. Even had the Court 
pot required, or the plnintiff aade, the renitiitur, we should 
hardly have consicgered it az fatal. Ye do not see any indicae 
tion of passion or prejudice on the part of the jury, nor any 
Clear preponderance of evidence agninet the detersinations to 
which they came, cither on the defence to the case of the 
plaintiff or om the affirmative contentiens of the defendant in 


the recoupment, 
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There were undoubtedly satters fairly in dispute 
concerning the character of the work, in a job at once of con= 
siderable sagnitude and much detail and extent there usually 
are, iJut there is ne reason to suppese the jury did not give 
the questions fair consideration, ‘Tuey undoubtedly placed much 
importance on the report of the Sanitary District Lespector 
{which he said on the stand in this ease was true when he made 
it and wos true when he was testifying) thot the erection of the 
Peles was “en exceptionally good pieee ef work,” 

| The judgment of tre Municipal Court is affirmed, 


APFPIREED. 
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KK, JUSTICH BROWN DELIVERKD THE OFINION OF THE COURT, 


ADAMS EXPRESS COMPANY, 
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This Judgment must be reversed and the cause 
remended, ven on the assumption that the rulings of the 
Hunicipal Ceurt on the matter of the limitation ef damages 
for the cornl jewelry which it is conceded was eonfided to 
the defendant by the plaintiff and lost through the fault of 
the defendant, were correct, we are of opinion there was no 
evidence of the yaluec of the said jewelry sufficient to 
warrant 2 jury in finding the verdict on which the judement 
of 82506, appesled from, was entered, The testisony on whieh 
this estimate of dawages or value was beaed was as follows: 

wy, Martin, the father of the pleintiff, testie 
fied that he gave the jewelry to the defencant for earriage 
from Chicage to Philadelphia, Le says that in the box he 
left witn the cempeny was a lot of miscellaneous jewelry 

sieh hed considerable value, but the items ond value of which 
he could not atate; that with thie miscalieny, however, was & 
set of coral jewelry, © necklece with ® croas attached and 
two bracelets; that this set was made up of coral which he 
had originally bought in 1669, or thereabouts, and had made inte 
the necklace and ercss and breeelets; that there were about 
two hundred pieces of coral in them, tyery woll matohed”, 
*nlmost a1) alike”, “of a very fine pink tint” and “of very 


rare quality of coral, such coral as you could hardly find 
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in the city jewelry stores like ¢hicago'tz.” He further tes 
tified that he could not say where the corgl cume from; that 
he bought it from an individual and hed it made up into 
Jjeweiry, 

Yhe plaintifY kerseif testified that the corals 
were on o double strand, were of upiforn sine, and that they 
were “pink on the shade rather towards the yellowish pinkish 
tings,” 

To esistiien the value of the goods on this dese 
eription, the sleintiff put on the stand an expert, who was 
familiar with the trade in corals, and the value of coral 
jewelry, and he wte asked tiia question: 

‘assume that we have about 200 corals about 5/4 
of an inci in diameter each, a Light pink and well matehed in 
strands, do you knew wiat tne fair. rensonntle market value 
of such cor:le was in Fhileadelphia on or about Decosber,1 0067" 

This question was objected to on the ground that 
it did not contain the description of the purported article 
in question, and os the ground tast it did net contain all 
the essential elenents and was indefinite in other respects, 
and that it contained the term “well matched" without defining 
its meaning, 

The witness, beginning to anewer “{ sheuld think", 
was stooped by the Court and told to answer “Yea or no*, Ane 
ewering “Yes, i know", he woe asked "Yhut was thet foir, reason 
able sarket value?*® The witness then began again, aprarentiy te 
qualify his newer, saving: 

*gefore i can anawer that cuestion more definitely, 
lL would say that if we nesume toast we heve 200 well meteoned and 
Light pink*- 
shen he was interrupted by the Court with evident iapetience, 
whe seid « 


"How anewer just according to the question asked 
Fou, assume noting else but what he hae asked,” 


Vhue pressed the witness said "i should value that 
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from {12 to $15 ench coral“, “about $3000 when they are made 
up in @ necklace cr aome other jewelry.” 

But on crogs-exasination the witness said that 
the value of corals varies very such with the eoler, and te- 
ing shown @ coral necklace and his attention being ealled te 
the fact that the corals were of a light sink color, ke said 
that they were not fine corals; that 200 of sueh eorals of 
the 3/S inch sise would be worth only between 075 and S100; 
that the fact that they were light pink in esior ande no 
aifference in Kia opinion, seeause the Geder bad *2 saimon 
pink in it which is only found in inferier corals, the same 
as dees red*, sand that "these things must not exist in coral 
to sinke them of value;* that stone experts never judged 
stenes except in a ligat tney esose themaekres: that white 
corals were sosctines stained so that they could not be told 
except by breaking them or by “*“a@ angnifying exmaination, not 
with the nuked eye"; that “asisom pink” is # sink that is 
oharged with yellow; that to be very veluabie corals aust be 
very well grained; that “being well matched, they must have 
thet benutiful garmin, you xnow, that goes with if;* that it 
mekea a difference in value what country the corals come from; 
thet “yeliovich pink’ corals would be easy to find and aateh 
in Chicago, and would be cheaper than pink not yellowish; that 
to be yalunble, “Besides the golor the coral also sust have 
the benutiful fine grein tent shows just under the pink*,. 

He said other things @iso, showing, that, as is a watter of 
g@enersl knowledge, the valuation of precious stones er corals 
is an affsir of delicacy and diffieulty. The defendant moved 
to strikes out his testimeny *as not bearing on the corals in 
question end being cased on an insufficient deseription of 
then," The seticn was denied. 


*e think that consideration of suis evidence, 
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@hick is ol] that was offered concerning value, at the most 
only estabiishes that the corals that were lost might have 
been worth $2500 if they were of a particular qwankity, shade 
and grain, which they poggitly were. Certainly to our ninds 
it did not establish nor realiy tend to establish, ecapecially 
considering the plaintiff's ow: testimony, that they vere 
worth any such eum, 

Taken in commecticn «ita the facts on ehicn the 
apsellant remarks, concerning the nonchnlant not te say earee 
less manner in wiict: the jewelry and the tex containing it 
were trenteé by Xr. Kartin (the only witeese as to ita 
great beauty and revity) before and at the time of the dae 
livery to the defendant, we find it very difficult to believe 
that it had tart value, if it did have it, it wee not proven, 

#e think alse the Court erred in refusing to ade 
git in evidence the letter of the plaintiff's father, her 
principal witness, and,as we hold, her agent in the matter of 
her claim sgainst the Coupany, This letter of February 9, 
1909, stated the grievance of the plnintiff in net receiving 
the packesge or any information concerning it, indicated tast 
legal proceedings were in contesplation and contained tunis 
paragraph: 

*i neve heretofore wpon request of your anager 
given a description of the princival articles contained in 
the prekase, nusely, one coral necklece, ene coral cress and 
two cornl bracelets of the value of (250; Swe hundred and 
Pitty Dolliara,* 

‘he plausible argument is made by appellee te 
justify the Court's ruling that Yr. ¢artin hed no authority 
to write the letter or tind the plaintiff. Apart from the 
considerstion that we heave sugecsted, that in cur opinion ure 


Mertin muat be coneidered the agent of the pininsiff te make 


the investigation and claim ageinat the Cowpnny, ana that his 
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aduission is therefore relevent, the letter in our opinion wae 
cumpetent am ispeaching Yortin's testizony nas <9 the quality 
of the jewelry end his offering a reward of 8506 for its re« 
covery, %e sre mindful of the fact that he did net directly 
atate eny value in hie teatisony, but what he enid about the 
quality of the jewelry was made the basis of the eniy vyaluae 
tion that was mode in the ease on sehalf of the plaintiff. 
Birect contradiction is not necessary to onke matter ease 
tent as ispeachwent. ineonsiateney ia eufficient. 

Btecher vv. People, 217 L231. 348; 

Silsen vy. Gensenl, 113 i143, 43; 

Fester vw. torthing, 146 bass, 607. 

te sheald not pernaps deez tne infleaessctory lane 
g@guaee of the counsel in Sis argument, ruled upen as it was by 
the Court, sufficient by itself to require a reversal; but it 
ecertsinly dees not tend to meke us more inclined io be ontise 
fied thet this judgment was just. Te spemk “of the war that 
is weged by exprese companies of this country and in our “tate 
ef Iliinois ageinst the individual" was & marked instance ef 
improper sugeestion te @ jury, and the Court’s subsequent rul- 
ine and resarzxs ehout it were hardly as prenosneed as they 
should heave been in reprobvnting it. 
Mavine thus given the grounds om which we slseee 

our decision, it may ke considered superfluous to discuss 
the impertant question raised in thie cause eoncernings the 
limitation of lisbility by the receipt or “nom-ucersctiable bill 
ef Jleading* whicn the plaintiff's father teek for the goods 
when delivered to the Papress Company. if a new trial shewld 
teke place it will undoubtedly, however, sgein arise, and on 
eertsin of the fnctors in it the saue necessity for rulings 
will appenr as before, “<e shail therefore epeak of ane of 


them, leaving, however, open those satters on which the 
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record is likely to te fuller or different, 

fhe receipt: ¢onteined the following provision ag 
@ne of the conditions om shick the Gempany agreea to carry the 
goods, and as the receipt expresses it, *“io whieh the chipe 
per agrees and ss evidence inercsof, aecepts taia bill of 
lading.* 

2. in conégiderntion of tae rete charged for, 
Carrying said property, hick is regeinted by the value 
thereof and is based upon & valuation of not excerding 
fifty dollars unless a greater value is declered, the 
shipper agrees that the value of gaia preperiy is net 
mere than fifty adolings, wniecss a grenteor veiue is stated 
herein, ang thai the Caumpany sugil net we jieble in any 
event for more than the walue se stated, ner for more than 
fifty colises if eo value is stated herein,* 

Be value wes steteé in the reegipi. 

it as cuneeded on the ene baud that except fer 
the provisions of the seeculieg “Carmack Ampendaent* (passed 
by the Congress in 196) ts the imter Stete Commerce Act of 
the tnited dtutea, the carrier's liability weulu not, under 
the low sf iliineisa, be limited ty tiles prevision uwnlena, at 
lensi, the Uospany showed express assent on the part of axe 
shipper cuteide of tae acceptance of the reeeipt. 

im the ether Band it is coneeded by tae pisinze 
tiff thet by virtue of the present Yederuk law, sha validity 
ef this provision purpertins to limit ifabiiity sust be de- 
tersined zitieut reference te the ise ef lilineis, provided 
the conditions meecessurzy te give t« the Cosipaay the Bdventage 
of the federal ia keve been set By Lt. ane adults that 
the decisions ef the limited states Guprese court estebiicn 
that “where there are two er more established rates bused 
upon differences in value, the valuetion ‘declsred er agreed 
upen” fixes the legal rate, and such valuation bepomes binde 
ing om both suipser and carrier,* 

Atenas Aecress Company v. croninger, «£6 
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fanans City Southern hy, Co, ¥a.Carl, 
227 u. ioe 659, 
Sut, oaye the plaintiff in argument « 
“sere there io no competent proof and in fact no 
reof whatever, au toe the legal rate in foree on December 7, 
908, upon the shipment in question, ner any proef that there 
were two or more rates then in foree based upon differences in 
Walues, wer thet the rate actusliy puid by the plaintiff was 
based upon a limited valuation, ner any proof that any rates 
were actuplly filed with the interstate Commerce Commission, 
as required by law," 

Further she contends « 

“that the limitations of liability in the shipping receipt 
were not spplicablse, for the reason that unfair advantage was 
taken of the plaintiff in securing the same,” 

Whether the proof thue said by the pleintiff te 
be necessary to make the limitation valid, is, aw a metter of 
law necessary, Or whether, as defendant argues, “the ivtroduce 
tion in evidence of the receipt alone was sufficient evidence 
of the consideration in the sehedule rates", and whether there 
was eny evidence warranting # jury im finding thet “an unfair 
aiiventage wos teken of the plaintiff", we absatein expressly 
from aeoiding, it i@ quite possible thet “out of greater 
caution" on the part of one or both of the purtieca, additions 
at or different ievidenee on tiene matters may be offered on 
another trinl ond other instructions tendered, applying theree 
te, 

Yor do we duoide whether the testimony of Hutehe 
inson, offered by the defendant, wae sufficient te make the 
prooft,which the plaintiff declares necessary, of the differen 
tiated rates, ner whether that testimony, in connection with 
the ¢opy of the "elassification and Tables of Gradunted Charges 
Ha. 17 applying on all business onmrried by the lines ef tne 
Adame Express Company® and marked Defendant's Bahivit 6, 


would have beer sufficient to bring the Company within tre 
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protection of the Pederal atatute without the further evidence 
which the plaintiff insists was requisite, but we think it 
proper to note our opinion that the Court erred in excluding 
exhibit &. it was certified by the secretary of the Comnla< 
sion under date of April 1, 1908. The inter State Commeree 
Act made it conpetent evidence if it were not so at common law, 

The point made by the piaintiff that the certifie 
eete of the Secretary ef the Commission was under date of April 
1, 1906, snd therefore was no evidence that the achedule was 
in force Decomber 7, 1908, the date of the shipment, ia not 
@geed, it is exactly one ef those caves in which the oxistence 
of @ regulation at a certain time raises the prenuantion tant 
it existed at a time subsequent therete ~ & pretmueption thet 
is good until everthrown, 

St. Louis, Alton and Terre heute KR. Be COs, 
Ws, Heemen, 161 111, 185, 

if without the basing book" it was net sufficient 
Yer the purpose for which 14 wee offered, ee counsel for ape 
pelice contend, it was competent nevertheless as a part of the 
proof, ne i6 not required to prove his whole ease at once, 

the judement of the Punicipel Court ia reversed 
and the cause reomnaded to that Court. 


REVERSED AWD RESAHUE. 
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BELLIE LOEB, 
Defendant in Reror, 


ERROR ” 
V5, wf 
é 


i MURICIFAL COURT 


BLANCHE YOVIR, 
Plaisiiff in Wyo ts 





BR, JUSTICE Bhogy ‘scan homed THE GPIRTON GP THE COURT. 


the aaiataet in tnto/onse (defendant in error 
in this Court), wellie Loeb, sued the defendant {the plaine 
tif in error in this court). sidnone Yovin, in the Municipal 
Court of Chicago Hovesber gly’ 1012, Glaiming “woneys paid 
by the plaintiff to tne defendant on account of goode, wares 
and merchandise which said defendant agreed and promised to 
deliver to the plaintiff, but which the suid defencant has 
failed te deliver, whereby onid pisiniiff iv entitled te ‘he 
return of the money so paid to tne defendant", 

fhe gummens issued in this suit was returned not 
found, Gn the seme day the auit wea begun, however, an ate 
tachwent in aid wes sued out on the ground of the non-residence 
of the defendant and the Adame Sxpress Company was garnished... 

As the plaintiff's lawyer (and husband) had taken 
the precaution five days before to write to the defendant, 
whose residence was in Wew York, to send to Chicage by express 


to the plaintiff ¢C, 0. D. the goods whick the plaintiff “nad 


failed to deliver®, and to advise by wire, so thay be “mignt 
be ready to xveceive thes", and ms the defendant had immediately 
complied with the request, the garnishwent was effective, as 
was shown by the anawer of tue Adans txpreae Uompany on Janue 


ary 15, 1912, in whieh it seid that o package was delivered to 


— — 


it on Bovemwber 18, 120414, by the defendunt to carry to the plaine 
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tiff, and that ite charges for carriage had been paid by the 
plaintiff's lawyer and husband, “who was accompanied by a 
pailiff of the hunicipal Court, whe opered said package and 
took n dreys therefrom under a writ of replevin oumber 55348 
in the Municipal Court.” It aieo answered that the balance 
of the shipment reweined in the hands of the gorniohee, 

April 29, 1G9izc, the defendant filed an sffidae 
vit af defence, in which she soid that she hed not received 
from plaintiff any money on account ef any goods she had faile 
ed to deliver, Sut that ahe had abld certain goadea to the 
pisintiaff, om which the plaintiff had paid §300 en account 
aad promised to pay the balange, 7@70U0, on delivery of the 
gaid goods to plaintiff in Chleago; that she (the defendant) 
Shipped aaid goods to Chiecage by expresa te be paid for vy 
plaintiff on delivery, and that said plaintiff failed and 
refused to pay fer said goode, but in place thereof attached 
said gocds in the hands of the Bxpress Company. 

The defendant ilkewise filed an affidavit of 


eeteoff, the substance ef it being the following bill: 


— — — — — 









Y/Y *4eb, 18 Black sloth guit and skirt, SOO 9G 
{ Black and waite net wolet, er? © 
/ Blue satin characuse gow, 180 
/ 241k Persian evening coat, 
/ lined velvet, 176,00 
/ Waite satin chareeuse evening gown 166,00 
Black char.setin enbr, blk and 
gold wrap, 178,00 
i Slue and white check velvet? froak 
with anbigque collar, 140.00 
Rewaking old @isteria gown, new 
lining, ehiffon and lace, ee ae 
$9904 OG 
Oats 20 Peyoalt by cheek, 806.00 
— Balance G690,.00, 


—— 


The cave wan wuomiited to a jury on Getober 17, 
1922, and the jury found for the plaintiff "ae to the attache 
ment and as to the merits of tne action”, and asseased tae 


plaintiff's damages at 9250, 
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On tiie verdict judgment was entered Gotober 26, 
1912, for 4450 in favor of the plaintiff against the defendant 
and final judgaent was alse entered ngainst the garnishee, or» 
dering it to turn over the goods in ite hands to the vaalagt of 
the tiunicipal Court to be 8014 on a special execution to sutisfy 





paid judgment against defendant, 

Yovenber 21, 19133, a writ of replevin for the 
*wisteria gown" had been sued out of the Munieipal Court by the 
plaintiff, Mellie leeb, and the gown taken ag giated in the ane 

- @ewer of the Express Company. The defendant in the suit at bar, 

Blanche Yovin, was made a defendant in that replevin ouit 
jeintly with the Adame Sxpreas Company, The Uxpress Company 
mode default, but Blenche Yovin answered, asserting a right ef 
pousession of said gown by virtue of m lien she had thereon for 
the eum of fifty dellars for work done snd material furnished 
by ner on vaid gown at the plaintiff's request. hia case wos 
tried before the Municipal Court witsout @ jury and the finding 
and judgement were for the plaintart, the anmea evidence being 
considered by the Gourt that the jury nad before it in the onge 
at bar, | 

ve ane unable to spyreve the judsment in sither of 
these cases, ‘The verdiat in the esse at bar sewms to us ope 
posed to the clear weighs of the evidence, A new trial echould 
have been granted on that ground, 

The case seems to us the very simple one of & 
Ghicage woman commerant in New York ordering some new dresses 
made ond an old one made over by a New York dresamaker, and 
(oeing disappointed in the hope that they could be finished bee 
fere she left New York) ordeving them sent te Chicago C.%ads, 
and then in «a fit of pique in boving her perfectly good but 
uncertified cheque refused by the exprese meavsenger in paynent, 


declining to take the goods at all, and demanding a return of 
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the favorite old gown which had been repaired, and of the money 
paid on secourt of the new ones, leas the 250 which was to be 
paid for such repair, She succeeded in having her demands upe 
held by the jury and the Ceurt below, but,it seems to us,in the 
teeth of the low and the facta, 

The defendant in error says that it was a part of 
the bargein that she should have a portion at least of her ore 
der delivered while she was at the Pleaen Hotel in bew York, and 
that she wee not bound to take goods sent 0. Oe lie, because ahe 
had no opportunity for inspection, 

These seen tout to be afterthoughts, The gowns 
were ordered in september or cotober, 1910, Mra, Loeb left 
‘New York for Chicage early in November, 1910, as she says, 
after giving the dressanker $300 on account, “a depeait” she 
herself calls it. The gowns, it was agreed, were to be sent on 
to Chiesgo by express, When tieay enme a few days later in Hoe 
Vember, 1910, they came C, oO, b, The express measenger, Krs, 
Loeb says, came to her reagidence and the anid came up and 
brought the bill for S600. “I wrete out a chesk and i gave the 
maid the check and she went (own stnira ond wag talking te the 
exprese man,” *¢ 8 *# ® *# & 8 OY Heard hia eay, ‘He don’t 
take cheeks’ and 1 said, ‘Come up, Annan, never mind, i am xlad 
of it,'* 

it woul@ seem that in further gorrespondence early 
in 1911, sre. iced told the defendant to press the goods and 
bend them agwin, wisn ta6@ balance should be paid, but that Arse, 
Yovin held thew in Kew York and notified slsintiff they were 
ready t¢ be sent when the cheek should come, After that nothe 
ing happened until the “tour de farce" by whieh the goods were 
invited to Geicago and atinched in Novenber, 19121, 

This is the plaintiff's own version, the sayu 


nothing was enid in New York about the gooda being sent Co" sDes 
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tut the preponderance of the evidence La to the effect that 
it was expressly agreed in “ew fork between plaintiff and 
defendant that the coeds should be so sont, Yhe letter of 
the husband and lawyer and agent of the plaintiff, dnted 
Bovesber LG, 1021, wea offered in evidense, but ruled out, 

@e think it should have been admitted aa a part of the trange 
action and explaining the conduct of the defendant in sende 
ing the goods here in November, 1922, C4 Gs De for the seoond 
tine. 

We think the instruction ten complained of was 
plainly erroneous, Semething must have been Left out of it. 
it do senselesa both as it appesrs in the abstract and the 
record, 

the judgment da reversed and the cause reaanded 
to the Bunicipal Court. 


REVERGED AND ARYARTED, 
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WELLE LOZB, 4 


Defendant in error, j 
ENMOR( TO MUNICIPAL COURT 
vs. 
GF CHICAGO, 
BLABCKE YOVIN, j 
; Plaintiff in Brror. j 


| / 1871.4. 219 


% 
* 


kik, JUETICE BHO UR DEL AV MI THE OFIRION OF THE COUNT, 
4 
* 


This iv a writ/of error in the replevin aust 
reforrad to ip the age cig econtenpernneously herewith 
in ioer v, Yoviny. Noy, O76, The onuse was tried by the 
Court helow without a jury on the seme evidence that was 
presented in 19076, The Court found for the oleintiff, We 
think fiet finding was against the weight of the evidence, 
walek, in our opinien, aveteined the richt of tre defendant 
to & lien on the gown replevied, 

fre judgment is reversed and the ceuse remanded 
to the kunicipal Court, 


REVERSED AND REMANURD, 
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In an action to recover demages for false repre- 
sentations alleged to have been/nnde by the defendant te plain= 
tiff in an exehange of real pitate between them, upon the trial 
the court inotructed the wiry te find the defendant not guilty. 
Prom the judgment on ‘this verdict plaintiff has appealed, 


a 


fre plaintiff ia a corporation, of which A, E. Huse 


* 


baum is president and isasne Rubel secretary and treasurer; they 
own practically all the stock. in February, 1907, piaintiff 


owned improved real estate lecated at the corner ef Jackson 


— 


boulevard and Green street, Chicago, and vishing to dispese of 
4 it engaged the services for inis purpose of ©. 3, Ennia & (c., 
a) real esiate tbrekers. Ennis & Ce, advertised the preperty, and 
Q in answer thereto received a call from George M. Bawsan, a real 


estate broker, who had an office with the real estste firm of 
J. #, Van Vlissingen & Company, althoug. net « member oY the 
firm. Mr, Sauman died before this case was tried, nence nis 
testimony is not before us. 


In Bare BReusen submitted to Ennis a written state- 





ment apparently prepared in the office of Yan Vlissingen & Co., 
pursorting to give the income snd expenses of what is called the 
Hankins apartment building, whiei belonged to the defendant, Jau- 
wan saying that the figures were obtained from tie books of the 
defendant. There is no evidence that Eauaan was then employed 


by the defendant or that anyone connected with it knew taat he 
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was dealing with Ennis with reference to its property. <#nnis 
transmitted this statement to Busbaum and Nubel and afterwards 
Went with sr. Kubel and examined the Uankins property. Us 
September <5, 1907, Ennis told Bauman that they would net pro 
eecd further with tae matter unless Bauman should furnish « 
full, complete, detailed statement of the property, signed, 
and on that dete he received from Bauman a statenent of gross 
rents, disbursexents, fixed charges and expenses, and net rents 
of the Hankins property. Thi» statement was signed by Lausan, 
and Witt it was a letter of tae game dute to Ennis & Co., re~ 
ferring to the property and conciuding thus; 

“The items contained in the enclosed statements 
are known by the writer to be, in the main, correct. 

the iteuwa for decorating and fuel are estinated, 
but it is believed that tae fizures shown will prove in exeess 
ef the requirements, ‘he reason for being unable to furnish 
exact figures, we believe was explained to vou some time are, 

4n banding you the enclosed statements, it is 
with a view of complying, ec far us we csr with your request of 
even date, 

Heping to be of service te you, we are, 

Yours very truly, 
a. Hy, Van VYlissingen & Co., 
per Geo, HH. Beuscan," 

#anis referred this stntesent and letter to vinin 
tiff, who replied by a letter dated september 24, 1907, to xn 
nis & Co.,proposing an exchange of the properties upon certain 
terms and conditions, which letter contained @ prevision as 
follows: 

*it is understcodg and agreed that the figures 
given in tie statement of the rentels and expenses, dated 
September 23rd, 19:7, signed by J. H. Van Ylissinsen & Co, 
per Geo, =. Bauman are correct and that thie propezition is 
based upon these figures being correct,* 

There is no evidence that anyone connected with 
the defendant had anything to de wiih preparing or autnoeriszing 
any Statements made prior to September dard, or tie statement 
or letter of that dmte, and notning was said verbally at aay 
time by anyone connected with the defendant as to the correct~- 


ness of anything contained in these statexents. 
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Plaintiff's letter of September 24th was nubmite 
ted tc Wellace Heckwan, the business manager and counsel for the 
@efendant. Mr. linnise testified thet he hed two er three cone 
ferences with ieckuan between September 23rd and the date of 
Closing the deal ip hovesber, and that the accuracy ox truthfule 
nese cf any of the statements was not discuased by them, (nm Oce 
tober 17th ir. Heckwuan wrote « letter, the first part of which 
is as follews: 


“Bess. J. i. Van Vlissingen & Co., 
AMG 

kr, George &. Haunman, 

First tational Bank budiding, Chicage. 
Gentlemenie- 

in regard to the communication of the Imperial Safe 
Beposit Company to Callistus 5. Emmis & So, of Septesber 
24th, submitted by you te se, i desire to say « 

1 Ee representation tes been mde oy this office 
to J, H. Yan Ylissingen & Co. or to Er, Bauman, with respect 
to the disbursements conn<ested with the property mentioned in 
that cosmunication, and tuat any negetiations gust be upen the 
basis that no such representations heave beer made, Pishurse- 
ments in connection vith property of tais character constitute 
beth improvements and annuel charges in which there might be 
a difference of opinion as to elassificetion., if represeniae 
tions cre made with respect to disbursexents a purchaser will 
necessarily reach his own conclusions from his experience and 
not from statements submitted. In order thnt there shall never 
be ground of complaint in tiie particular ageinst the univere 
sity, our policy has been uniform in this resard ana we are 
unwilling to depart from it in tiis imetance. The rent relil 
the purchasers are at Liberty to verify by an inspection of 
the leases,* 


The remninder of the letter concerns some of the terni and cone 
ditions of the exchange proposed in piaintiff'ts letter of Sep 
tember 24th, some of which were aceested, others modified or 
deciined, We do not stete them Here, as in our opinion they 
are only slightly material to the main cuestions involved, 
Gn Cetober LYth plaintiff wrete a letter, vnich 
was given to Bauman te be delivered to fr. HNeekmwan, as follows: 
"J. E. Yan Viissingern & Cor, 
164 Dearborn St., 
cnicaec. 
Gentlemen: ; 
Referring te the ietter from Yr, Wailace veciman to 
you dated 17th inst., subaiiting on behalf of the University 


of Shicage offer fer premises #. #. corner Jeckson bivd, & 
Green St. sould say that same is acceptable to us, provided 


— aa 


* A. i * Ss > = »y 
he is. — 
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the University of Chicage loan te the undersigned Isasec F, 
Rubel, the sum of $135,000, with interest at 54° per annum 
payable semieannusliy to be secured by Botes and mortgages 
or trust deed ou the apartuent buildings and to be payable 
$10,000 in two years and $125,000 in five years with privie 
lege of pre-payment in sums ef 95,000 sr multisies” thereof 
en 60 Gays prior notice in writing, or in the absence of such 
notice, imen at any Lime upon payment 23 aforesaid of princie 
pal ané@ accrued intcrest plus es bonus at 1%, and provided fur- 
ther that the University ef Chisago pays us & cash difference 
on the deni of $10,000 ond nosumes the payment of the $200,000 
encumbrance on our property. 

IMPERGAL SAFE DEPCSIT Co. 

ber #,. &. RUGBAUR, Fresident. 

Yer IZAAaC ¥, FUSEL, Secretary.* 





Im the early part of November, fsollewing, the exe 
ehmange cf the properties wae made, 

ilaintiff claizs, and sought to shew upon the trid, 
that the representations mnde on september cird 28 te the srose 
income from the Hankins property were lergely in exceus of, and 
the gross anunusl expenses very muck less than, the actael income 
and GXpenses, and thet such representatiene were falsely sade 
for the purtose of inducing plaintiff ts make the exchusge of 
properties, and that plaintiff believec anc relinc thereon, 

We are of the opinion tnat the trial judze prope 
erly directed the jury to scauit the defendant, for at least two 
sufficient reasons, There is no evidence thet ir. bauman had 
eny authority to make the representations in question. “e may 
agree with the statements of Law presented by counsel for the 
plaintiff. Undoubtedly 2 case should not be taken from the 
jury where there is any evidenee from which reasonable infere 
ences favorable to the plaintiff may be drawn, but such ine 
ferences must be reasonable and not mere speculations produced 
by fervid appeals to the emotions or imaginetion. The most ime 
portant bits of evidence touching tre autherity of Sawsan to 
make the representations, are the fact that he made representa 
tions, followed by a letter from tne defendant disciaiming any 
representations made by Bausan oer by anyone, and stating that 


the deal if closed sust be upon the basia that no representae 
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tions had been made by the defendant, followed by a consumma- 
tion of the transaction. Ye cannot agree with the contention 
that from the conguccation of the negotintions we may be permite 
ted to infer authority in EKauman to make the representations 
which he made. The undissutea evidence that the defendant took 
the position thai it would not continue the negotiations except 
upon the basis that it would not be bound by any representations 
made concerning ite property and that the plaintiff must rely 

on its ow experience ang judgment, precludes sny such inference 
as Gleimeé by counsel for plisintiff. Fe repeat all the detail 
appearing in evidence would be of no avail. Counsel for plaine 
4aPi xreferrec te incidents which te them seemed suspicicus, but 
We are referred to nething tangible from which there can be deo 
duced by any process of reasoning the faet of autuority in Baue 
man to make the representations complained of. Accepting al} 
the established facts favorable to plaintiff, true question of 


Bauman'’s authority becazse one of lay, and tne trial court core 


' peetly decided that his resresentations were neither authorized 


nor ratified by the defendent, 

We are of the opinion thst the court rulea properly 
on the motion to instruct the jury, for the furtser rezzcn that 
it does not appear thai the plaintiff relied upen the yepresen- 
tations made by Bauman, ‘This is shewn from the facts bserore 
us. the brokers and the officers of plaintiff hed oveen consid- 
ering this exchange for some time before any offer was made by 
plaintiff. There were exchanged betveen them various statements 
of the income end expenses. There was als¢ an exmaination of 
the Hankins property made by Mr, “weel and his broker, ur. mnis, 
in the sumer of 19097. It is evident from a consideration of 
the letter of Fauman of September 23rc, indicating that the fig- 
ures given at thnut date vere estimates and not exect, and the 


reply of plaintiff of September 24th, that plaintiff was ask- 
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ing Bs a condition te its proceeding with the negotiations the 
the defendant shoulé voueh for the ecerrectness of the figures 
contained in Nausen’s statement and ictisy, Flaintiff was at 
this time calling upon the defendant for some guaranty as to 

the figures upon wuicn pisiatifg esuld place reliance; other 
wise it would not centinue negotiations, Kovhere do we find 
any such agsurance given, On the contrary, aa we haye seen, 
Heckman'’s letter of Getober 17th repudiated any figures con- 
tained in the statement of September Zird, or of any time, and 
the letter of pinzintiff dated vetsber 19th, which by its lane 
guage purports to oe in reply te Heckmen’s letter, tends te 
prove that this repudiation was known and acquiesced in by 
plaintiff. Un the other hand, secepting the testimony of 
plaintitf's sfficers that o% the time they wrote this letter 

of Cetober 19th they Had not Been Keckman's Letter, which was 

in the possession of Buwian, it does appear that they knew of 

it and that they were told it was the reply te their preposie 
tion of September 24th; and if tne officers of plsintiff chese 
to proceed without information as to whether the defendant 

would guarantee the figures of September cSrd, as had been 
demanded by thes, they will be held to have seived such & eusranm 
tee and to have proceeded relying upon the representation of 
inexact estimates and their own judgement. In cither view of 

the matter plaintiff failed to establish that they relied in 
making the exchange upon the representations alleged to have 
been made by the defendant. iat an action eannet be maintained 
unless the plaintiff hea relied upon tie representation and 
acted upon it te his injury, has been Keid in suny cases, ABONnE 
such cases are Crozer v. Nunley, 164 T1i. 48S: Mitseon v. *arwell, 
132 111. 327; Pecple v. Healy, 128 ili. 9; Yauntieroy v, ii1eex, 
60 lll. 477. 


Bany other points are presented and discussed by 
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CoOunse), upon which we do not think it neeessary to comment. 
The abeve are sufficient reasons fer our conclusion that there 
was no error in the ruling of the court, aad hence the judg- 


ment is affirmed, 
AFPIREED. 
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ANRA PREYBYLSHI, ) * 
Appellee, ) 
APPEALS FROK HUNICIPAL 
VS.) 
; OF CHICAGO. 
INTERNATIONAL HARVESTER 
COKPANY, ° 
Appellant, ,] ee 2 Ay 





:" / 
Re JUSTICE \WeSUEELY Det ivexeD THE OFIKION OF THE coUET, 
tae 

Plaintiff, as the videw and beneficiary ef laul 
Fraybylski, brought suit for benefits claimed by virtue of 
his membersnip in the Euployes' Kenefit Associstion cf the 
defendant. She had judmment, fres which defendant has ape 
pealed. 

The stetement of claim slleges that plaintiff's 
husband was a wember of this axssocietion; that be died April 
2, LULL, while a member; that the rules provided for payment 
tc the widow of a aum equal to one year's average weges; 
that within the proper time a death olsim for benefits was 
made to the superintendent of the assceciation and to the 


board of trustees, whieh was refused, 





She defense is that the deesased left the sere 
vice and eaployswent of the defendant on January 30, 1911, 


without notice and witsaout any repert of any sickness or 


~ disebility; that under bis contract of membership there was 
= @ tersination of exployment and of membership, and therefore 
4 neither he nor plaintiff was, after seid termination, ene 

s titied to any benefits; that deceased did not at any time 
F report sickness or disability, as required by the rules snd 
= regulations of the benefit asseeciation, and thet he did not 
8 die as the result of any sickness or disability beginning 


snd reported prior to the termination of employment and of 
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membership and continuing thereafter without interruption, 
The benefit asesciation is maintained by de- 


fendant to provide benefits for employe members in exse of 





sickness, accident or death. It is aot operated for the 

, profit of the defendant, which contributes 950,060 annually 
to its support. ‘The exployes also contribute to the bence 
fit fund, One-half of the beard of trustees are appointed 
by the defendani and tie other trustees are elected by the 
employes, 

blaintiff's husband becase » mewber of this ase 

sociation on September 16, 1906, the application which he 
signed being, in part, as follows: 


“i, Paul Przyvyleki + * * do hereby apply for 
membership in said Employes’ ben fit Association, and 
agree to be bound by the reguintions of seid Senefit 
Association, a copy of which has been by me received, and 
by any cther regulations of said Benefit Association here- 
after adopted and in foree during my membership. * * * 


*i aslso agree that * * * my resigning from or 
leaving the service of said international Harvester Com- 
pany * * * or my being relieved or discharged therefros, 
aieli forfeit my membership in said Nenefit Aasecintion, 
and all rights, benefits and equities srising therefrom, 
except that such tersiination of exployment shell not (in 
the absence of any of the foregeing clauses of forfeite 
ure} deprive me of benefits tc the payment of which i may 
be entitled by resson of disability beginning and reported 
before and continuing without interruption, to and sfter 
such termination of employment; nor of the right to con- 
tinue my membership in respeet of death benefits only 
as provided in said rules." 


Tne rules of the association in force at the time, 
eo far a6 pertinent to the question in this case, sre as folie 
lows: 


"15. Leaving Service,~- “sen a momber resigns 
from the service or leaves tne service without notice, or 
absents nimself without notice, (unless he aftervards gives 
reasons satisfactory to the Superintendent), or is dis- 
charged or is laid off for e period longer than 9¢ days 
his mesbership in the Association shall terminate with 
his employment and he shall not thereafter be entitied 
to any benefits excert for disability beginning and re- 
ported before such tersination of ewployment and eontinuing 
without interruption. 
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“any employe leaving the service wie has been a 
member of the Benefit Association for one year, or who was 
a@ member of the Ausociation Janusry 1, 1909, and has been 
in the service five years,-may continue his mesbership in 
respect only of the minimum death benefit which he has 
held during the last year of employment, or of any sualler 
ameunt upon making supplementary application therefor be» 
toe termination of ezployment or within five days there- 

ter. 





"“4l. Disability.- Wherever tne werd 'disa- 

: bility’ ia used in these reguletions, it shall be held 
to mean physical inability te sork by: reason of sick- 
ness ocr accidental injury, and the word ‘disabled’ sisell 
apply to aeabers thus physically unable to work. 


"42, The decision as to when members are dis- 
abled and when they are sable to work shall rest with the 
Eedicai Zxaminer of the Associntion and his decision ehali 
be final and binding upon the member, subject to the pro= 
Visions of the regulations. 


"435. Notification.- Shes a Sorks mexsber becomes 
disabled he sball notify his t&mekeeper immedisntely, or 


eause him to be notified; other employes shall notify 
their superior officers. In reporting disability, membver 
3 


snall cive his house saddresa. * « 

"44. Reports,- When a mexber becomes disabled 
he shall also, unless unmeble on account of His disability, 
report immediately to the Sedicsl Examiner et his office, 
during business hours. A disabled member not confined to 
the Bouse by his disebility, shell alec report st the hedi~ 
eal Examiner's office from time to time as requested and 
keep any other appointsente made by the examiner, xAembers 
whe avoid the medical examiner or neglect to report, or 
keep appointments, shell mot be entitled te benecFits.* 

the contract of membership consisted of the appli- 
cation for membership, the certificate of membership and the 
rules and regulations of the asecciation. Senes ¥. Knights 
end Ladies of Honor, 231 i1]1. 134, it is not disputed thet 
plaintiff cannot recover if the conditions precedent in the 
contract of membership have not been complicd with (appellee's 
brief, page 10}. 

Referring, then, to the terms of the application, 
it is clearly stated that semberghip in the association shali 
cease upon the tersinstion of employment with the defendant 
company, but that such termination shsli not deprive the meme 


ber of any benefits to wich he may be entitled by reason of 
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disability beginning and reported before and continuing withe 
out interruption to and sfter such terminstion of employment, 
nor of the right to continue membership in respect of death 
benefits only as provided in ssid rules. Tris right to death 
benefits, last referred to, appears iri the latter part of Hule 
15, above quoted, where it is provided that a member who has 
been in the service five years, even though he should leave 
the service, tay continue his mesbership under certain condi- 
tions. it is not claimed that deceased comes within this 
provision, 

As plaintiff in tiis court has abandoned all 
claims for wages and for disability benefits, and seeks only 
death benefits, we shall confine our consideration te this 
point. Hule 15, supra, repents substantially the provisions 
in the application concerning the offeet of termination of em~« 
ployment with the defendant. ‘The language is clear and uname 
biguous. It states that when a member resigns from the sere 
vice or leaves or absenta himself without notice (unless he 
afterwards gives reasons satisfactory to the superintendent), 
or is dischateed, his membership in the association shall ter- 
minate end he sheli net thereafter be entitled to any bene- 
fits, except for certain disability benefits which plaintiff 
is not claiming. It therefore is manifest that if plaintiff, 
because of any of the conditions nomed in the application or 
in Rule 15, was not employed by the defendant company at the 
time of his death, his membership in the association was fore 
feited and he was not entitled to any death benefits. 

The facts relating to deceased's exployment with 
the defendant are as follows: brzybyleki was absent from vork 
from January 22nd to Jeruery 26, 1911, inclusive. On tne lat- 
ter date he returned end asked the foreman if be could go 


back to work. His foreman asked him why he had been away, 
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and was told thet he had been away on business, buying a 
Saloon, He tried to arrange his work #0 that he could are 
rive iate in the morning, after helping his wife with the 
saloon, and told the foreman that he was not going to start 
work at the regular time. ‘he foreman teld him tat he 
could return to work but that he would nave to start at 
the regular time. He arperred for work on January 27th, 
26th and SOth, but usually two tc four hours late. on 
Janusry Sist he did not appear at all, and the foreman 
gare instructions te drop Prsybyleki from the payroll, 
which was dene, and a notice, called “termination of sere 
vice notice," was sent tu the superintendent of the bene= 
fit association, effective Janusry 31, L9lL. irsybyviski 
did not st any time subsecuent to January 30, 1911, req 
port for work or give any reasons to his superintendent for 
his absence. it ia not claimed that any notice, report of 
informsticn of any sicsness or disability of trzybyiski 
was given to defendant before January 31, 1911, and no nce 
tice or report cr information of any king as to Kis neelth 
was given to the timekeeper or medical examiner or anyone 
officislly connected with the associaticn at any time. de 
beyond doubt left the service and absented himself without 
notice, and under the provisions of Rule 15 his membership 
in the asssciation terminated on January 31, 1911. 

Counsel fer plaintiff seek to avoid the obvious 
effect of Rule 15, by arguing that it must be shown that the 
leaving or absenting himself from service was “absolutely 
voluntary," that is, if we understand rightly, not induced 
through any sickness from whieh deceased might be suffering. 
This contention is met by the provision in Rule lo, that 
under such circumstances an employe may efterwards give 


rensons satisfactory tc the superintendent for leaving or 
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absenting himself without notice. Eo attempt to give such 


reasons eas meade in this case, 





Ye see no way to aveid tie conclusion that 
under the undisputed facts and the operation of the provie 


sions of the contract of mesbership plaintiff is not en- 
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titled to recover, and the judgment iu reversed without 


vemunding the cause. 
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¥IRDING OF FACT, 


The court finds that plaintiff's husband, 
Paul Praybylski, at the time of his denth was not in the 
employ of the defetidant, international Harvester Company, 
and that under his contract of membership in the luployes' 
Benefit Association he had forfeited his senmbersnip in 
GBid Lenefit Association and all his right to any death 


benefits, 
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March Term, 1915, "8: / 
343 = 19357 f 
fi QrT 
/ 187 1.A. 238 
CHICAGO TITLE & TRUST COMPANY, 
Trustee, Yi 
Complainant-Appellee, 
vs. ; Appeal from 
j Circuit Court, 
WILLIAM G. EDENS et al. (Defendants), | Cook County. 
On appeal of j 
EDWARD ROBY, 


Appellant. 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


This is an appeal by Edward Roby from a decree entered 
in a chancery proceeding brought to foreclose a trust deed. The 
bill waa filed by the Chicago Title & Trust Company as trustee 
and in its own right, against William G. Edens and his wife, Lil- 
lian Maud Edens, and the appellant, Edward Roby, praying for fore- 
closure of a trust deed executed by Edens and wife to said company 
to secure a loan made by it to Roby and evidenced by Roby's notes 
of even date with the trust deed. Edens and his wife were served 
with summons, and Mr. Edens' appearance and answer were filed by 
Mr. Roby as his solicitor. Mr. Roby also filed his own appearance 
and answer, and to each of the answers complainant filed a general 
replication. An order of default was entered against Mrs. Edens 
and the cause referred to a master in chancery to take evidence 
on the issues joined and to report the same to the court with his 
conclusions. Subsequently the master filed his report, finding 
the material allegations of the bill to be true and recommending 
that its prayer be granted, and afterwards an order was entered 
approving and confirming the report, and a decree of sale was en- 
tered, from which Mr. Roby alone has appealed. 

Many points are urged by appellant as grounds for a re- 
veraal of the decree, and to discuss all of them would extend this 


opinion to an unreasonable length. We shall endeavor, however, to 
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touch upon thoee pointe which we understand are principally relied 
upon. 

It is urged that the decree should be reversed because of 
appellee's failure to prove the allegation of ite bill to the ef- 
fect that it had no other security than the lien of the trust deed 
in question, and the allegation that it had not commenced any suit 
at lay for the recovery of the moneys due it, We do not think 
these allegatione were material ae bearing on appellee's right to 
a decree, and as to the second allegation, the law gave to appellee 
the right, if it desired, to sue at law concurrently with the pen= 
dency of the suit in equity to foreclose, with the limitation, 
however, that there should be but one satisfaction. If there was 
any error in failing to make proof of these allegations it was ene 
tirely harmless. 

It is also urged that there was a failure of proof that 
Edens wae the owner of the lands conveyed by the trust deed and 
that appellant was denied the right to prove that certain of the 
lands were held adversely by the South Chicago & Southern Rail- 
road Company under a deed dated in May, 1886. These points may 
be answered by the following considerations: 

(1) It is well settled that amortgagor will not be pere 
mitted to deny his own title. All that appellee sought to subject 
to the payment of the mortgage debt in this proceeding was whatever 
title Edens, the grantor, had. Racine & M. R. 2. Co. v. Farmers! 
Loan & Trust Co., 49 Ill. 331, 

(3) Both Edens and Roby expressly stipulated that all 
of the real estate coveyed by said trust deed and not released was 
“subject to the lien of said trust deed." It also might be noted 
that in Mr. Roby's objections to the master's report he describes 
the premises in question as "owned — mortgaged by William G. 
Edens," 

(3) We do not see how the failure to establish the fact 


of such ownership could injure Roby, who was liable af a principal 
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upon the notes, whether Edens' title to the land fails either in 
whole or in part. 

Touching the second point above raised by appellant, 
certain exhibits were offered in evidence by the defendants for 
the purpose of showing that certain portions of sundry lots des- 
eribed in the trust deed were held adversely by the South Chicago 
& Southern Railroad Company. These offers were excluded by the 
master. This adverse title of the Railroad Company is alleged to 
have @@™® originated under a deed recorded in May, 1886, which 
was over twenty-four years prior to the execution of the trust deed 
in question, made by an entire stranger to Edens, and the occupation 
of this strip of land adversely to Edens is alleged to have con- 
tinued during all that period. If this is true the validity of 
this independent adverse claim could not properly be tried in this 
' foreclosure suit, in which the only proper parties were the morte 
gagor and mortgagee and those who might have acquired rights under 
them subject to the mortgace, Gage v. Perry, 93 I11. 176; Bozarth 
v. Landers, 113 T11. 181; O'Connefi v. O'Conor, 191 I11. 215; Ennis 
v. Wolff, 194 T1ll. 420. The suggestion that if the adverse 
title claimed by the Railroad Company is not litigated and settled 
in this suit the court could not deliver possession of the part 
of the premises occupied by the Railroad company to the purchaser 
under the foreclosure, and therefore would have to vacate the sale 
and cause the money to be refunded, is without weight. The rule 
of caveat emptor applies to foreclosure sales, and defects in 
title are not grounds for rescinding the sale or for reimbursing 
the purchaser at the sale. Louisville & N. R. R. Co. v. I. C. 
R. R. Co, 174 I11. 448; Bishop v. O'Conner, 69 I11. 431, 

Another point urged is that it was error to decree "that 
part of the lands under the lien should be sold, and that if they 
@ailed to bring enough to satisfy the amount found due, that the mas 


ter should make a report of deficiency." We understand this to re- 
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fer to the language describing the premises conveyed in the 
trust deed. This language, which is too long for quotation, 
in substance undertakes to convey all of certain lots which were 
acquired by the receiver in a certain chancery proceeding and 
which were not,prior to the date of the trust deed,conveyed under 
order of court, "and especially the following described lots and 
parts of lots and land situate in said City of Chicago, County 
of Cook and State of Illinois, that is to say"; then follows a 
specific description by lot and block number of some 300 lots in 
various blocks in South Chicago. The decree contained no ref- 
erence to that part of the general description with reference to 
the lots conveyed to the receiver in the prior chancery cause, 
but ordered to be sold only the lots specifically described by 
lot and block number. Appellant's point apparently is that there 
may have been property included in this general description which 
is not embraced in the list of property specifically described in 
the decree and directed by it to be sold, and that for this rea- 
son the decree orders the sale of only part ofthe mortgaged lands, 
and that this may result in a deficiency greater than would arise 
if all the lands were sold, thus resulting in injury to appellant. 
We think this contention may be answered by saying, 
first, that Mr. Roby's obligation to pay the indebtedness is that 
of a principal, and Edens and the land conveyed occupy the posi- 
tion solely of surety, and that the surety may be released in 
whole or in part by the owner of the debt without in anywise dis- 
charging the principal. Price v. Dime Savings Bank, 124 Ill. 3517. 
Second, it is claimed by appellee that as a matter of fact there 
was no property embraced within the terms of the general descrip- 
tion which was not included in the property specifically described — 
in the decree, and the record supports this claim. However, 
Edens is not complaining of this decree, and it was held in Coffeen 


v. Thomas,65 Ill. App. 117, that in a foreclosure proceeding no 
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ground of complaint arises to the mortgagor if the mortgagee , 
purposely or by inadvertence, omits from the decree of sale a 
part of the land mortgaged,thereby in effect releasing such part, 
Third, we think it is also clear that the papers offered by Mr. 
Roby were inadmissible, in the absence of a further offer to 
show in connection with them what portion of the lands conveyed 
to the receiver had not been "prior to the 15th day of July, 1910, 
conveyed under and pursuant to orders of said court" by it. It 
cannot be determined what property the receiver held on July 15th, 
1910, unless in addition to showing what lands were conveyed to the 
receiver it was also shown what lands were conveyed by the re=- 
ceiver under order of court prior to July 15th, 1910. It might 
further be said that the decree makes no finding of any personal 
liability, but the master is simply directed to report any de— 
ficiency which may exist after the sale, and that it is not now 
possible to say whether or not there will be any deficiency. 

Complaint is made that the master's fees were excessive, 
but considering the time occupied and the work necessary in ex- 
amining exhibits, making findings, computing the amount due, draw- 
ing the report, and other services, we are of the opinion that the 
master's fees are reasonable. 

As to the contention that it was unnecessary for the 
master to take evidence as to those things admitted by the ans- 
wers and which were therefore not in issue, it is sufficient to 
Say that there was a default against Mrs. Edens and that it was 
therefore incumbent upon the complainant to prove all the material 
allegations of the bill, and in addition to this an examination of 
the answers of Edens and Roby discloses that there still remained 
a large number of material allegations in the bill which complain- 
ant was called upon to prove. 

Appellant further contends that under the first part of 
section 20 of the Fees and Salaries Act, chapter 53 Illinois 


Statutes, masters' fees for examining questions of law and fact 
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and reporting conclusions are limited to $10.00, and that this 
renders nugatory the latter part of this section, which provides 
in effect that in Cook County masters may receive for these serviees 
"such coripensation as the court may deem just." Schnadt v. Davis, 
185 Ill. 476, is authority for holding that the concluding portion 
of this section, relating to fees of masters in Cook County, 
"changes" the provisions of the preceding portions of the section. 
We cannot undertake to pase upon the constitutionality of the lat- 
ter part of this section. If the constitutionality of this section 
is involved the appeal should have been direct to the Supreme Court. 
Furthermore it appears that a statement of the amount claimed by 
the master for his fees was attached to the master's report filed 
in the Circuit Court. Appellant in no way challenged the correct- 
ness of that statement in the court below, and he has not assigned 
as error in this court the allowance of said fees. It is too 
late to raise this point for the first time in this court. Freese 
v. Glos, 248 Ill. 280. 

We cannot agreewith the contention that appellant should 
have been permitted to offer oral testimony when the case was 
heard by the chancellor. The matter before the chancellor was 
upon the exceptions to the master's report, and in Cox v. Pierce, 
120 Ill. 556, it was held that the testimony taken by the master 
and reported to the court was "testimony taken on the trial," and 
that the trial court was right in its refusal to hear further evi-~ 
dence upon the hearing of exceptions to the master's report. To 
the same effect is Prince v. Cutler, 69 Ill. 267. 

It is strongly urged that the master had no power to 
pass upon the competency of evidence. Rule 2 of the Circuit Court 
expressly gives to masters the power "to pass on all questions of 
competency of witnesses and the propriety and relevancy of all 
questions or interrogatories put by counsel * * * and in case the 


master shall hold that any queation is irrelevant or incompetent 
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the same shall not be answered." It is provided in section 2 

of the Chancery Act and in section 62 of the Courts Act, Revised 
Statutes of Illinois, chapter 37, that the court has power to maks 
such rules, and we see no reason, even in the absence of statute, 
why the courts would not have inherent power to adopt suitable 
rules for the regulation of practice in actions pending before 
them. As to the point that the rules were not sufficiently 
proven, we think the testimony of the witness Bell, deputy clerk 

of the Circuit Court, was sufficient forthis purpose, and we have 
always under&Btood the rule to be that the court would judicially 
take notice of its own records. In Elwood v. Walter, 105 Ill. App. 
219, a foreclosure case, the court in its opinion discusses at 

some length the power of a master in chancery to rule upon testi- 
mony, and concludes, "both upon principle and authority, that upon 
a reference to take and report proofs with conclusions of law and 
fact, the master has authority to rule upon objections to the 
testimony offered.® In Dickinson v. Torrey, 91 Ill. App. 297, the 
court stated that the proper practice required counsel seeking to 
introduce evidence before a master to which objections had been sus— 
tained, to apply to the court for a ruling on the admissibility of 
this evidence before the master has made hig report. 

We do not agree with appellant's contention that com- 
plainant by replying to the answers took issue on all the avere 
ments of the answers irrespective of their materiality or respon- 
siveness to the bill, thus leaving the defendants free to prove 
everything alleged in their answers. We do not understand that a 
general replication puts at issue anything more than the material 
allegations of an answer. 

On a review of the entire case we are convinced that the 
decree was right and that minor errors, if any there be, should not 
work a reversal. Mr. Roby does not contend that the debt is not 


due and owing to the complainant. There is no complaint made 
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that the amount found by the decree to be due and unpaid is tco 
large, or that it is unjust, or that there is any reason why it 
should not be paid. Mr. Roby has no interest in the real estate 
sought to be foreclosed, as it belongs to Edens, and Edens ap- 
parently is satisfied with the decree and is not appealing there- 
from. It has been said that no one can assign for error that 
which does not affect him, but is supposed to be prejudicial only 
to others who do not complain. Press v. Woodley, 160 Ill. 433; 
Ransom v. Henderson, 114 Ill. 528. 

Concluding as we do, that there is no merit in any of 
the points raised by appellant and that there is no substantial 
error in the decree entered by the court, the decree is affirmed. 


AFFIRMED. 
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STANLEY ERSARD JOHNSON, by Andrew 

Johnson, his next friend, x 

Appellant, } # 

APPEAL @ROW CLINCUIT COURT, 

vs. 
Oi COUNTY * 


f 


HENEY DEKESH, 
7 Appellee, 


87 T.A. 240 


Bie JUSEICE BeSUAELY DELIVERED THE SLAIRIGE UF THE COURT, 


. ; 


“this is an appeel frog a judgment entered on a di- 





*, 2 
rected verdict. for the defendant Jin a suit for damages for per- 


a 
⸗ 


sonal injuries. \ f 


The acbiaretidh alleges negligence in the manner 
in which defendant loaded and piled bags of grain on Kis wagon, 
and in the manner of driving the wagon so leaded on the high- 
way, So that a nunber of the bags fell off the wagon snd on 
plaintiff, a minor, then lawfully om the sireet. 

it was in evidence that plaintiff, a lad of six 
years, and another boy were going to a store to buy candy; 
that they walked behind the wagon belongine to defendant and for 
a time nad hold of a chain hanging from the tailboard. ‘Uhen 
they came to the cross-walk of an intersecting street they let 
go of the chain, and plaintiff atarted for the store, walking 
on the cross-walk, when several bags of grain fell from the 
rear of the wagon upen him. 

If these are the facts, the enses which we are 
told moved the trial court to direct a verdict are not in 
point, as in those cases the injured child was “hitching on* 
to the vehicle at the time of the accident. There is evidence 
here that plaintiff was on the street, where he had a right to 
be, when the bags fell. We think the jury should herve been 


permitted to pass upon the matter without the peremptory ine 


struction. 
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ATLAS FLOOR COMPANY, a 
corporation, 


ROBERT J. McLAUGHLIN, 


— * 


POP ATR grag 


Defendant in Error, 
EH OR TO MUNICIPAL COURT 


OF CHICAGO, 


~~ ) or ¥ 4 9 
— | La * 4 
% A olhe faze 1 


vs. 


Plaintiff in Error, 


— 
ic See 


MR, JUSTICE McSURELY DELIVERED THE dpIntow OF THE COURT, 


j 


Plaintiff brought suit ana had judgment for labor 


and materials furnished in laying tws floors in shops belonging 


to the defendant. Defendant claims ‘the floors were to be ace 


cording to sample and that they were inferior to sample, 
We think the trial court was justified from the 


%, 
‘\ 
F 


% 
8 


evidence in. ‘finding there was no warranty, express or implied, 
that the floors. were to correspond to any sample, and that the 


defendant ordered Shem upon the/ advice of his architect and 


after his own indepeyaent invéstigation, 
Most of are ee on the trial concerns the 


condition of the floors, and after giving it consideration we 


see no reason to disagree with the conclusion that defendant 


had no just ground of complaint. 


The judgment is affirmed, 
AFFIRMED, 
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ATLAS FLOOR COMPANY, a * 
corporation, ⸗ 
Defendant in Error, i 
ERROR TO MUNICIPAL COURT 
vs, jf 
OF CHICAGO, 

ROBERT J. MoLAUGHLIN, / 
Plaintiff in lrror. — 


* # 


MR, JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT, 
\ y 

Plaintiff brought\ suit any/nad judgment for labor 
and materials furnished in Laying — in shops belonging 
to the defendant. UGefendant oLainig’ the floors were to be ace 
cording to sample and that they ; eré inferior te sample, 

We think the tring’ courtiyas justified from the 
evidence in finding there wg no war saul, express or implied, 
that the floors were to oprres: end to ong saaple, and that the 


9 
defendant ordered tom Ayan tne advice of bis architect and 


after his ow Andepepient investigation, * 


mont the testimony on the triay concerns the 


condition of the floors, and after giving it consideration we 







fto disagree with the conclusion that defendant 
had no jus¥ ground of complaint, 4 


The judgement is affirmed. 
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ATLAS FLOOR COMPANY, a 
_ corporation, 
~ Defendant in Error, jf 
‘%, BRROR TO MUNICIPAL COURT 
Se vs * f 
“Hy OF QHICAGO, 
“Plaintiff in Error, ⸗ 


⸗ 


MR, JUSTICE M@SURELY DELIVERED THE OPINION OF THE COURT, 
% ? 

Plaintiff brought cuit and had judgment for Labor 
and materials furnished in laying two floors in shops belonging 
to the defendant. Defendant ‘qladus the floors were to be ace 
cording to sample and that tng ‘were inferior to sample, 

We think the trial court was justified from the 
evidence in finding there/‘was no warranty, express or implied, 
that the floors were to” correspond te any sample, and that the 
defendant ordered tiem upon the advice of his architect and 
after his own independent investigation, | 

zoot of the testimony on the trisi concerns tne 
condition of Ane floors, and after giving it consideration we 
see no reagon to disagree with the conclusion that defendant 
had no jast ground of complaint. | 
* The judgment is affirmed, 

AFPIRWED, 
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Defendant in Error, Fj 
ERROR TO MUNICIPAL COURT 
OF CHICAGO, 
H, J, LE BRUN, 


Plaintiff in Brror, ; “4 Or F A cy A 
i Loe bane ae 


Bed a D , 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


We are told by the brief of plaintiff in error 
that there was a judgment entered against him “for an al- 
leged unpaid balance on a painting contract," and that the 
trial court did not decide the case on the weight of the 
evidence, it is then stated that it is a familiar rule tha 
a plaintiff must make out his case by a preponderance of tie 
evidence, and many cases are cited, and then the brief ends, 

The avstract tells us that in the case were a 
"statement and affidavit of claim" and an "affidavit of mer- 
its,” but wherein plaintiff and defendant differed we are 
not threeby informed, 

We gather, however, from the stenographic report 
that plaintiff did some painting under a contract on a flat 
building owned by the defendant and that defendant claims 
the work was not properly done, In a case of this kind we 
must rely lergely on the judgment of the trial court, with 
his better opportumhities for determining the credibility of 
the witnesses and the wejght to be given their testimony. 
The court was of the opinion that plaintiff substantially 
performed his contract and there is no manifest reason for 
us to disagree with his conclusion, ‘The judgment is affirmed, 


APFPIREED. 
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MARY DRIMMEL, a minor, by Anton y 
Drimmel, her father and next friend, . 
Defendant in Error, f} 
fi) 
) 


ERROR TO MUNICIPAL 
VS. 


* 


OM Fa COURT OF CHICAGO. 
& | RUDOLPH JAHRLING, impleaded etc.,/ 


Plaintiff in Error, # 


s 7 187 1.4. 244 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 
4 f 


Thi's isa suit to obtain damages for injuries to 
Mary Drimmel, a minor, said to have been caused by a bite by 
a dog belonging ener The case was tried by the 
court, who found for the PlLaintitt . 
There is no evidence whatever in the record tend- 
/ ing to show that Mrs, Rudolph Jahrling owned the dog or was 
/ responsible in any way for its conduct, so that even if Ru- 
dolph Jahrling, her husband, should be liable, his wife was 
not, and the judgment being erroneous as to one is erroneous 
as to both, Seymour v. Richardson Fueling Co., 205 Ill, 7%, 
There is no direct evidence that the child was 
=~"“pitten by the dog. At the time of the weeurrénce she was about 
four years of age, and while in Rudolph'Jahrling's store she 
| was heard to scream and was found lying on the floor with blood 
\ flowing from a Jagged wound on the face. A dog said to belong 
to Jahrling was seen running around the counter. The doctor 
' “who treated the child for the injury testified that the wound 
was inflicted by something tearing and that it mignt have been 
made by the tooth or the claw of a dog. In the recent case of 
Domm v, Hollenbeck, 259 111. 385, the court said: "The natural 
1 — on from. the habits of dogs is that they are tame, dedile 
. and harmless, both as to persons and property, and the owner of a 
~* dog is not liable for damages resulting from the vicious or mis-= 


chievous acts of the animal unless he had knowledge of his mis- 
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chievous or vicious propensities, and such knowledge must 
be proved, (1 Thompson on Negligence, sec. 881.)" There 
is no proof before us that the dog was vicious or prone to 
bite mankind, and hence no knowledge by the owmer, of such 
a disposition could be proved, Only one witness attempted 
to supply this evidence, but his opinion was based on some- 
thing he had heard, Many witnesses testified that the dog 
was gentle end would play with children without attempting to 
“bite them, 

There being no evidence which would support the 
finding and judgment of the trial court, the judgment will 
be reversed without remanding the cause, 


REVERSED. 
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MARTIN E, TROUTMAN, 
Defendant in Error, 
; ) Error to 
ve. { ) Municipal Court 
i of Chicago. 
POSTAL TELEGRAPH=CABLE COMPANY, 
a corporation, 
Plaintiff in Error. 
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MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


: Plaintiff, Troutman, claims to have sustained damages 
by reason of the failure of defendant to deliver to the addressees 
a telegramgiven to it to be transmitted. Upon trial by the court 
he had judgment for $101.10, which was for hie railroad fare from 
Meadville, Penneylvania, to Chicago and return, amounting to $21.10, 
and $80 for loss of profits and commissions while abeent from Meade 
ville. | 


| Plaintiff wae an insurance solicitor and was employed 
on a eéaesenion basis by the Traveler*s Insurance Company. He 
had in his employ George A. Wilson and Deaton J. Brooks, who were 
engaged by him as solicitors of insurance, the plaintiff receiving 
eommissione on all policies written by himself and his employses. 


Wilson and Brooke had become dissatisfied and were contemplating 


_@ change of employment. At this time George S. Penfield, the 


manager of the company and plaintiff's official superior, was in 
Hartford, Conneoticut, while plaintiff was in Meadville. Plains . 
tiff had informed Penfield that Wilson and Brooks wanted a larger 
share of commissions, and Penfield wired plaintiff ae follows: 


"Wire Brooks and Wilson not to make a change until 
after hearing from me." 


Pursuant to this instruction plaintiff sent the following telegram 
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to Chicago through the defendant: 
"Meadvills, Pa., Jan. 20, 1913. 


To Wilson and Brooks 
506 Ins. Exchange Chicago Ili. 


Have wire from Panfield Make no arrangements for change 
until you hear from him, 
Troutman," 
This message wae received in the chicago office of the defendant 
and given to a messenger boy to deliver, but for some reason, which 
is not exactly clear, Messrs, Wileon and Brooks did not recsive it. 
These men left the employ of the Traveler's Insurance Company, and 
this fact becoming known to plaintiff at Meadville he came to 
Chicago, It does not appear just why he came to Chicago or what 
he did after his arrival. Ase indicated above, he was allowed as 
damages his railroad fare for this trip and his loss of profits 
caueed by his absence from Meadville, | 
Thie judgment must be reversed because there is no 

evidence that the failure to deliver tthe telegram had any bearing 
on the actions of Wilson and Brooks. There is no evidence whatever 
tending to show what either of these men would have done had he 
received the telegram. They were called as witnesses but no at- 
tempt was made to show that they would have changed their plans in 
any particular had the telegram reached them promptly. The effect 
that would have been produced upon their minds if they had received 
the telegram is merely speculative. It follows therefore that it 
cannot be said that the failure to deliver the telegram mads it nec- 
eesary for the plaintiff to take the trip to Chicago. Indeed it 
is a fair inference from the language of the telegram that if 
Wileon and Brooks had received the telegram promptly plaintiff 
would have made the trip to Chicago for consultation with them. 


We cannot permit the presumption that the trip was necessary because 


of the failure to deliver the telegram, to rest uron the presump- 


tion that if Wilson and Brooks had received it they would not have 
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made the change in their employment which they did make, 


The judgment is revereed without remanding the 


causes, 


REVERSED. 
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JOHN W. BARNES, f 
Defendant in Error, é 
Error to 
vs. # Municipal Court 
). ff of Chicago, 
SLEPH, SANDROWITZ & GOLDBLATT ) f 
COMPANY, Vy 
Plaintiff in Error. 
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MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 
A horse belonging’ to plaintiff was struck by a team 
drawing a hsavily loaded wagon said to belong to defendant, Sleph, 
Sandrowitz & Goldblatt Company. The horse died and plaintiff 


sued to recover damages and had judgment. 


Defendant claims (1) that there is not sufficient evi- 


‘dence that the horse died as a result of the injuries received in 


the accident; (2) that it does not sufficiently appear that the 
defendant owned the team and wagon inflicting the injuries; and (3) 
that negligence of defendant was not proven. 

We do not agree with any of these contentions, The 
evidence shows that the horse of plaintiff, a small animal, was 
knocked down and a wheel of defendant's wagon, loaded with metal 


junk, ran over it. Plaintiff's horse was then taken to a hospital 


“ for treatment but died shortly thereafter. Before the accident it 


had been in good physical condition, This was sufficient to justify 
a finding that the injury caused the death. 

There was sufficient evidence that defendant owned 
the offending team and wagon. The foreman of the yard in which 
the accident happened gave positive testimony on this point. The 
negligence was shown by the evidence that plaintiff's horse, hitched 
to a wagon,was standing still behind another wagon, and that d e⸗ 
fendant's team was driven past the front wagon and into plaintiff's 
horse and wagon with the result above described. 


There is no reason for reversing the judgment and it 
is affirmed. AFFIRMED, 
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B. SCHWINGER & CO., i 
&@ oorporation, i 
Defendant in Error, 


, GEORGE REDMAN, Trading as G. Redman 
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. The only point made by plaintiff in error is that the 
trial court erred in refuging to etrike certain depositions from 
the record and hve permitting such depositions to be read to the 

i Jurys, The objection to, ‘the depositions is that they were not 

| accompanied by a certificate of the official character of the 

motary, as required by ssction 30 of the statute on "Depositions.”" 


c ra Aly 7 
The Gepositions in question were taken under a stipulation which 


provided that they could be taken before "Albert Edward Maves, a 

Notary Public in and for the County and State of New York ( or be= 

fore any other person in said county and state qualified by the 

laws of Illinois." It was further agreed that said depositions 

might be read on the trial of the cause "free from objections, 

based upon the form or method of said notary's, officer's or com 

missioner's return on, or of, said depositions, except the certifi+- 

; cate of magistracy." ‘Depositions were taken before the notary pub- 


lic named in the stipulation who signs as & notary public and afe= 


fixes hie notarial seal. 
The point made by the plaintiff in error is dirsotly 


anewered by the decision in the recent case of Tompkine V. Tompkins, 


257 Ill. 557, in which the court in ite opinion says: "Where @ 


“Ss gommiseion is directed to a person by name to take & depositfon he 


derives his authority from the appointment ,which carries with it 
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all the powers necessary to execute the commission including the 
power to administer oaths to witnesses,and his official capacity 
is immaterial." We are of the opinion that the provision in the 
stipulation that the deposétions may be read free from objections, 
"excopt the certificate of magistracy," means that should the dep- 
ositions be taken before any other person, qualified by the laws 
of Illinois, than the particular person named in the stipulation, 
the certificate of magistracy should be affixed. 

We are also of the opinion that this objeotion was 
not made in apt time. The depositions were taken January 3, 1913, 
and filed in the Municipal Court on January 20, 1913, and remained 
on file until the trial, which wae on May 8, 1913, when, after the 
jury had been sworn to try the issues, defendant for the first time 
made the objection above referred to. It hae repeatedly been held 
that it is too late to object on the trial to mere matters of form 
in depositions. Winslow v. Newlan, 45 Ill, 145. 

The trial court properly ruled upon the motion to 
strike the depositions, and they were competent to be read to the 
jury. The judgment is affirmed. 

AFFIRMED. 
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JULIUS ACHTERBERCH, 
Defendant in Error, 





ERROR TO MYNICIPAL courY 


vs. 
OF CHICAGO, 
CHICAGO CITY RAILWAY COMPANY, 
Plaintiff in Error, wy iv 
1 Qri 3 = 6 
© g/T A. ke 2D 


MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 


— 





Suit was brought by plaintiff to recover damages 
for injuries to property and person. sustained by him through a 
collision between a street car of the defendant and the wagon 
§ and horse of the plaintiff, The jury feturned a verdict fa- 
vorable to the plaintiff, and judgment thereon was entered, 
which defendant seeks to have revedued. 

The only questions for our determination are of 
fact. Was the defendant guilty of negligence causing the ac- 
cident in question, and was the plaintiff guilty of contributory 
neglizence? Plaintiff's testimony tended to prove that on tlre 
morning of the accident he was driving a blind horse, hitched 
to an express wagon, on 5lst street in an easterly direction; 
that he Skarted in the eastbound or southerly car track about 
four blocks west of where the accident occurred; that when he 
reached Hlizabeth street, a north and south cross street, a 

* trace became unhooked, and that he jumped out of the wagon and 
attached the trace to the hook; that as he was getting back 
on the wagon he noticed a street car coming behind him; that 

\ he started to turn his horse off the track when the car was 
about fifty feet behind him; another witness estimates the 
distance between the car and the wagon when the wagon started 
to turn off the track at about 150 feet; that while plaintiff 


dss 


was in the act of turning off the track the street car struck 
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the rear wheel of the wagon, causing the horse to jump across 
the track, turning the front end of the wagon on the car trecks, 
and that the street car then struck the front wheel of the wag- 
on, knocking the plaintiff's horse down, throwing the plaintiff 
off the wagon, and pushing horse, wagon and plaintiff a distance 
estimated from 50 to 175 feet by various witnesses, The car in 
question was going at @ rate of speed estimated by plaintiff's 
witnesses from 1S to 25 miles an hour, The car did not slacken 
its speed before striking the wagon, The wagon, horse and 
harness were damaged and the plaintiff received injuries. 

The defendant introduced evidence tending to show 
that the car was running east on 5lst street and had stopped at 
Elizabeth street; that the next street east of Klizabeth street is 
Center avenue, and the block is a short one; that in the middle 
of that block the motorman saw the horse and wagon of plaintiff 
moving along on the south side of the street in the roadway be-=- 
tween the car tracks and the curb; that the driver got down from 
his wagon and ran back between it and the curb, where he picked 
up an object from the street, wuich some of the witnesses say 
looked like a nickel; that after he picked this up he returned | 
to his wagon; that the car was coming nearer to the wagon all 
the time, and that when the front end of the car had reached 
within a distance of twelve feet from the wagon the horse turned 
suddenly toward the track in front of the car, and before the 
motorman sould stop the car the running board struck the horse 
and knocked him down. ‘The speed of the car as testified to by 
defendant's witnesses was from six to ten miles an hour, ‘the 
motorman claimed that when the horse turned in front of the car 
he put on his reverse power, so that the car stopped almost as 
soon as it struck the horse, 

The conflicting stories as to:how the accident 


happened were properly submitted to the jury for its determina- 
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tion as to which was entitled to greater credence, The number 
of witnesses testifying as to the occurrence was about the same 
on either side. If the jury believed plaintiff's witnesses, 

as it evidently did, the defendant was guilty of the negli- 
gence charged, and plaintiff was free from contributcry neg- 
ligence. It was a close case on the facts, but we are unable 
to say that the verdict is manifestly against the weight of the 


evidence, 


The judgment is affirmed, 
AFFIRMED, 
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HENRY D. LAUGHLIN, 


Appellee, 
Appeal from 
va, / Municipal Court 
/ of Chicago. 
CHARLES H. MORTON and HENRY 
P. HORTON, \ a 
Appellant. 


iy * 


WR. PRESIDING JUSTICE SUITH DELIVERED THE OPINION OF THE COURT. 


Appellee recevered « judgment in the Municival Court 
ef Chicago againet appellants for $1991.20 and costs. Thie appeal 
ie prosecuted to reverses it. 

The case was tried before the court without a jury. 
Plaipgtiff filed the common counts snd » bill of particulare in 
which he claimed that he had loaned the defendants on three sé@p- 
arate ccozsions sums of money segregating in al] $4017.75. The 
defendante,appsllante here, filed a set-off claiming money dus 
from the plaintiff to defendants as followe: §$2046,82 due to the 
defendants from the plaintiff upon e certein land contract between 
the parties, dated May 6, 1905, and $1251.55 due upon another land 
contract between the parties, dated October 31, 1905, which eume, 
with interest, amountsd to $4487.36, and giving the plaintiff credit 
for $1277.08, for cawh paid them May 31, 1907, on account of con- 
tracts, with interest at five per cent., making $1277.08, leaving 
& balance due the defendants of $3210.28, The plaintiff filed 
an affidavit of merits to the set-off, denying thet defendants per- 

formed under the contract of October 31, 1905, and alleging thas 
he did not waive any of the provisione of the contract and wae en 


titled to a eredit of $1891.%5, ae payment upon the contract of 


The controversy grows out of several different iend 
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Gontracte whichit will be necessary to state in substance. 

Prior to any negotiations with pleintiff Laughlin, the 
defendante hed acquired certain righte in two contracts for the 
gale of timber land in Fisconein. The firet of these contracts 
is known as “contract 530," shereby the North Wieconsin Lumber Com 
pany agreed to seli certain described land to one Savage, sho age 
signéd his right te defendante, The seoond contract, known as 
*contract 527," was between the same original parties and wae s¢~ 
quired by apreliants in the same manner as contract 550, and con 
cerned different iande. 

On January 16, 1905, defendants and plaintiff entered 
into an agreement respecting eaid contract 530, By the terme of 
thie agreement defendania and the Namekoagon Land & Lumber Company 
assigned their rights under ezid contract 530 to plaintiff ae se- 
curity for #1891.95, stated therein to have been advanced to de- 
fendante by plaintiff to pay some inetalmentse due thereon January is, 
1905. In this contract appears what ie referred to in the teeti- 
mony a8 the option given plaintiff to purchase the land described in 
the contract, which ie material here and is ae foliows? 

"But coupled with thie ageignrent and pledge of eaid 
contract is the option given to asid Laughlin to pay off ail 
future payments on the lands desoribed and thereby become 
entitled to a deed €or the lands direct from said North Wis- 
consin Lumber Company, provided he exercises this option with- 
in eight monthe from this date and at the time he dogs so pays 
the Wamekagon Land & Lumber Company the sum of @2046,82) Two 
Thousand Forty-eix Dollars and sighty-two cents, and at the 
same time executesand delivers to the parties of the first 
part a release in full for the moneys by him advenced pursuant 
to thie stinulation,*® 

At the time of the execution of the January 18, 1905, 
contract, plaintiff Laughlin delivered to defendant C. H. Morton hia 
check for $1891.95, which he claime wae a ioan, and for which he 
recovered judgment celow. May 6, 1905, the parties entered into 
@ contract bearing that date whereby the rights of the defendants, 


under esid contract 530, were assigned to plaintif?. The °#9 
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contracie of January and May, 1905, described the same land, con- 
stituting 1033 and a ffaction acres. 

Subssquently,on October 31, 1905, the eame parties 
entered into another land contract by the terme of which defendants 
agreed with the plaintiff to aseign to him the entire interest of the 
original purchaser in certain desoribed lands which the defendants 
held by virtue of an assignment of a contract between the North 
Wisconsin Lumber Company and one John Savage, above referred to as 
"gontract No. 527," for the eum of $1251.35, and the seaumption 
by the plaintiff of five deferred paymente to becomes due under the 
contract, Thie contract provided that the defendants ehould con- 
firm by deed such assignwent, in manner and form to the satiefac~ 
tion of the plaintiff, and from all the parties in interest, includ- 
ing shareholdere of the Namekegon Land & Lumber Company, and also 
obtain the conagnt of the North Wisconein Lumber Company to the 
aegignment or transfer to the plaintiff of said contract No, 527. 

Tt ie claimed by the plaintiff and he so testified 
that in September, 1905, prior to signing the contract of October 
Slet, the defendant, ©. H. Norton, told him there wae a payment 
coming due on the contract No. 627, coneerning which defendants 
and plaintiff were trying to make an agreement, and defendant , C. 
BH. Norton, asked plaintiff to advance the amount due, which he 
would treat 26 @ loan in case the contract was not consummated, or 
upon account of the contract if it wae coneummated later, The 
amount due on the contrac! wae $1125.80, Plsintiff further tes 
tifisd and claimed that on October 350, 1905, he executed and dsiive 


ered « check to the order of Hilliewm R. Moas, attorney for the 
Gafendante, for $1125.80, end that later, in Way, 1907, C. H. 


Norton againgtated to the plaintiff that they were still in trouble 


growing out of the lumber venture in Wieconein; thet he, Norton, 
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wented to make a dividend among the cthere latereeted in the land, 
and aeked plaintiff to let him heave $1600 se a loan if the deal 
then pending did not go through; that thereupon plaintiff deliver-~ 
ed to defendant his check for $10C0, payable to the order of Wiliiem 
R. Mose, dated Mey 21, 1907, Plaintiff's testimony ae to thie oon 
versation wae dehied by Worton. Plaintiff also testified that he 
never took possession of the premises described in the October 31, 
1805, contract, nor did he exerciss any rights therein, and that 

he never received the consent of the North Wisconsin Lumber Company 
to the assignment to him of contract No.527, se provided by the 
terme of the October Slat contract . 

It wae Glaimed by the defendants that Laughlin, the 
plaintiff, waived the procurement by the defendants of the consent 
| of the North Wisconsin Lumber company to thie assignment, and 
egreed to attend to that matter pereonelly, snd thet the interest 
of si] parties in the lands descrited in the contract of Oetober 
31, 1908, including the shareholdera of the Namekagon Land & Lumber 
Company, *as conveyed to the rleintiff. 

It wee further contended on the part of the defenduante 
that Laughlin elected to exercises hie option contained in the agres- 
ment of January 18, 1905, out cf which the contract of Muy 6, 1905, 
grew, 

The trial court in reaching its judgment found that 
the $1891.95 mentioned in the contract of January 18, 1905, wae a 
ioan, and that the burden of proving payment thereof wae on the do 
fendants, and that they had failed to eustain that burden, The 
court heid that the contract of October 31, 1905, wae not fulfilled 
by the defandanta; that the plaintiff Laughlin had — 
to apply on the contract of Octeber 31, 1905, end alao the $1000 
loan of May 21, 1907, to apply on *hat contract if it was sever 


completed; that the plaintiff wae entitled to interest on the eum 
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$f $1891.95, which amounted to $717, making a total of $4735.12, 
Ag against this amount, the court found that defendants were en- 
titled to a orsdit of $2046.83, nawed in the contract of May 6, 
19305, with interest, waking a total of $2839.82, and leaving a 
balance of $1895.20 due plaintiff, 

Upon 4 review of the evidence, e are of the opinion 
that the loan of $1491.95 mentioned in the oontract of assignment 
of January 18, 1905, was applied eon the Esvage contract known in 
the record as Contract No. 539, in the exereise of che option con- 
tained in the sesigasent contract of January 18, 1905, by the pisine 
tiff Laughlin, prior to the contract of May 6, 1905, and that by 
agreement between the plaintiff Laughlin and defendanta the receipt 
of the payment of the oheck for $1991.35 to the North Wisconsin 
Luaber Company, together with $130 advanced by defendants, and en- 
doreed oh the contract by the Lumber Company, operated 6a a release 
and discharge of the loan. By the terme of the contract of Jan-~ 
wary 18, 19038, if Laughlin exercigesd his option to buy the land he 
wae to wake the future paymente due on the land, pay the eum of 
$2046.82 and veleage in full the monsye by hi sdvenced, namely, 
the $1801.05. The evidence in the record shows, we think, that 
appellante raieed the amount of woney neceseary and uead Laughlin'’e 
cheok of $1891.95, and, with the money and check, wade the payment 
due in January under the terme of the contract, upon Laughlin‘e 
réquesi and upon hie ugreement te take an assignment of the con- 
tract, or, in other words, to exercise his option, This wae dons 
in the sarly days of May pricr to the exsoution of the Way 6th con- 
tract. The testimony of Moas and C. H. Norton, togather with the 
Writings, show that this was done in partial execution of the con- 
trect of January 18, 1905. The parol testimony offered and receiv~ 
ed on thie question did not tend to vary or change tie contract of 


May 6th. It showed what was eaid and done by the parties under 


and in execution of the contract of January 18, 1905, and was com 
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pstent for that purpoee under the iseues in the case, The manifest 

preponderance of the evidence on thia queetion ia with appellante. 
On the igeus a6 to whether the contract of Octeber 31, 

i805, was eubsetantially performed on thea part of defendants, we 


think the finding of the court was againet the clear weight of the 
evidence. It clearly arresre *ithout contesversy in the evidence 


who were the etockholdere of the fZamekagon Land & Lumber Company, 
and that they owned all of the atock, Ali of the stockhoiders, 


(except Olin Kenyon) and the company itself joined in a quit claim 
deed, dated October 31, 1605, to the plaintiff Laughlin. Thies deed 


was delivered tc Laughlin, and, at the same time, @ deed from Ken- 
yon Was delivered to him, The evidence d0¢8 pot show that defand- 
ante obtained or delivered to the plaintiff the consent of the North 


Wisconsin Lumber Company to the assignment of contract No, 5387 to 
Laughlin, &e¢ provided by the terwe of the contract of Octeber 31, 


1905. The procurement of this coneent, howsver, wie waived, as 
shown, by the clear and direct teetimony of apreliante, end of Mose. 
Against this teatimony is that of plaintiff, denying that he waived 
the precuremsnt of the consent by defendante and agreed to obtain 
it himself, We think the clear weight of the evidence on thia point 
aust be held to be with defendants, We regard the law ag aettled ©: 
in this state that covenants contained in an exsoutory sealed con- 
tract may be waived by parol by ths party for whose banefit they 
were inserted, provided ne new @lement or terme are addsd; and the 
party to % contract so waiving one of ite terme or covenants wili 
be eatopped to ineist thet such covenant was not performed by the 
other. (Becker v. Becksr, 250 Ill. 117; Moeée v. Loomie, 156 id. 
392; Worrell v. Foreyth, 141 id, #38.) 

The plaintiff Laughlin, according to the evidsenee, 
etated that he would attehd to procuring the consent of the North 


Wisconsin Lumber Company bhimeelf. By thie affirmative act or state. 
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ment on his part, he induced the defendants to believe that a 

Strict performince of the covenant would not be required or would 

be waived. Relying upon this, the defendante did not obtain the 
consent of the Lumber Company ae they would have done. It would be 
a fraud upon defendants to permit the plaintiff to thus put them off 
their guard and ieac them into omitting to perform, and then when it 
Ae too late for them to perform, ingist that teey have failec to keep 
their covenant, 

There is some Gueation made in the evidence as to whee 
ther eny deed from Kenyon wae over delivered to the plaintiff. This 
Srieee 49 an inference from pisintiff's teetimeny that he had deliver 
eé to Mr. Jones, of counsel for plaintiff, all the deeds which he re- 
ceived from the defendante or William R. Mees, and it was agresd on 
the trial that if Jones took the witness eatand he would teetify that 
he had preduced in court 411 dsede turned over by the pisintiff to 
hie counsel, It oppeared that no desd from Kenyon #@s among the 
papere. The testimony of Mr. Mose, ia direct and nesitive that 
among the paners he delivered to the plaintiff was a gquit-cleim desd 
of Kenyon to the property deeoribed in the Octeker contract, af, 
however, & quitecleim deed from Kenyon was not obtained 1t would not 
have bean euch « failure on the part of defendants to perform their 
contract as would heave entitled the plaintiff to abandon or rescind 
the agreement and recover payments made thereon, The origingi cof. 
tract, concerning which ths October contract wae made, wes secigned 
by Savage, the original purchaser, om Mey 12, i9¢4, to C. H. and H. E 
Norton, and on October 23, 1905, the Nortone aasigned and troneferreé 
@ll their righte therein to the plaintiff, Plaintiff thereby ob- 
tained all that it was poseible for him to obtain, The shareholders 
of the Nawekagon Land & Lusber Company do not anpear to have had any 
Frights in the contrect, and deede from them were useleee and of no 


legal effect. 
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In order to justify Laughlin in rescinding the con- 
tract and recovering the money oaid, defendante must have failed in 
& substantial manner to observe their part of the contract. The 
object of the contract must have been defeated or randered unattain- 
atle by dsfendants' misconduct or default. (Weintz v. Hafner, 78 
Ill. 27; Leopold v. Salkey, 59 id. 418; Pittenger v. Pittenger, 208 
id. 562, ) The evidence bearing on thie question considered, ee are 
of the opinion that defendants substantially performed the October 
$1, 1905, contract. Laughlin, therefore, hes no right to recover 
back the $1145.80, the amount of the check payable to William R. 
Moss, deted October 30, 1606, or the advance of $1000 wade May 21, 
i907; and it followe further that the defendante ure entitled to ree 
cover from Leughiin on their set-off the eum of $5048.88, provided 
by the contract of May 6, 1905, to be paid to defendants by plain 
tiff with interest. Defencants are aleo entitled to reoover tie 
eum of $1351.35 agreed to os paid by plaintiff to dufendante by the 
contract of October 31, 1905, with interest from April 20, 1906, 
Plaintiff is entitled to a credit againat these itema of §1000, cash 
paid May 61, 1807, on account of contract of October Ji, 1905, by 
pisintiff to defendants. 

The judgment is, therefers reversed and judgment is 
entered here on @ finding in faver of appellants, defendants below, 
and aguinet sepellee, plaintiff below, for $35,210.28. 

REVERSED AND JUDGMENT HERE. 
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Cojplaintiffs in Error 
BELLE LESHER (defendant), 
Pisintitf in Error, 


GEORGE F. VIETOR et ai., ) 
Defendante in Error, ( 
)} Bre to 
ve. ( Superior Court, 
) fook County. 
JACOB H. LESHER et al., ( 
(Defeudanta) 
) 
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—* — * 
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UR. PRESIDING JUSTICE SHITH DELIVERED THE OPINION OF THY COURT. 


+ 


The cane questions are presented and upon the sane 
atate of facts oe are prevented in 19571 - American Woolen Company 
v. Lesher st al., in which sa opinion is thie dey filed. Thie case 
is controlled by the principlee discussed in that opinion, and for 
the reasone there etated, the decree is affirmed. 


APFIRWED. 
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' 
ALBERT BOLLA, ) 
Defendant in Error, ( i; 
) Error to } 
va. \ ( Munidipal Court 
) ef Chicago. 
M. E. MARTIN, ( 
auietuee in Error. ) 2. 
4 RQ 26 
1 o 1 ® A, Fat O 6 


WR. PRESIDING JUSTICE SMITH DELIVERED THE OPINION OF THE COURT. 


An action was brought by defendant in error, Albert 
Bolia, againet pleintitr in error, M. z./ Martin, in the Municipal 
Court cf Chicago to recover a consi ssige for the alleged esle of 
two lots in Detroit, Wichigaa, owned hows claintiff in error and hie 
wife. The contract is oxpreseed—in certain letters written ty the 
plaintiff in error in which he finally suthorized Bolla to seii 
the two lots for $1600, out of which the arent wae to take s com 
miseion of §75. 

Bolla made a sale of the two lota to Detroit parties 
at $880 sach, or $1700 for the two lots, but reported to the plain 
tiff in error that he sold the two lota for $1600 to Emsa Paveila, 
his wifs,- that being her maiden nums. Bolla eent the piaintiff ' 
in error $50 to apply on the contract and told plaintiff in error 
that hs hed eeld the two lots for $1600 to Emma Pavells, and to hurry 
up tha contract «e the purchaser was about to leave the city. Pisin 
tiff in error, recalling the fact that the maiden name of Bolia's 
wife wee Exwa Pavella, beesme suspicious that everything was not 
right, repudisted the eale, sent back the $50 to the agent and hed 
hie (Martin's) wife go to Detroit to investigate, Aa a reault of 
the investigntion it was developed that the agent had made con- 
tracts for the sale of the two lots for #850 each, or 31700, «hile 
the sale reported wae made to the agent's» wife for $1600. Dee 


fendant in error thersupon commenced an action for his commiseion 
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and recovered # judgment for the full amount ef commiesion and aceite, 

There is no substantial controversy ae to the material 
fecte in the cage. Thet on agent must exercies a high degree of 
integrity and muat show fidality and osannot epeouleate with the prine 
Gipal's property for hie own benefit ie eetatlished by a long lings 
of authorities in thie and other etates. The law is @o well settled 
that it ie hardly necessary to cite authorities. In Tyler et ai. 
v. Sanborn st al., 188 Ill. 136, it ie heic that an agent aprointed 
to sell property cannot, either directly or indirectly, have an in- 
terest in the asie of the property of hie principal without the cone 
went of kia principal, freéiy given, after full knowledge of every 
matter known to the agent whieh might affect the interest of the 
principal. It is of no legal consequence in auch a cage thet no 
fraud wee actually intended or that no advantage wee in fact derived 
from the transaction by the agent. The rule ie not merély remedial 
of # wrong actually committed, but is intended to prevent e wrong. 
An agent may undoubtedly wen ete principal, or have an intereet in 
the aale of the property belonging to hie principal, but in such @ 
caee the burden is upon the agent to show that the prinoipal had 
knowledge not only of the fact that the agent was buying or inter- 
gated in the sale, but also of every material fact known to the 
agent which might affect the principal, and that having euch know- 
ledge he fresly consented to the tranesection. Thie rule ie squaily 
applicable to cases where the agent ie empowered to ¢ei] at a stated 
price, «9 where nie suthority is to ee11]1 gensrally. 

The evidence in this record showe that the defendant 
in error, Bolle, was originally authorized to sell the lots for 
¢1G00 and to take hie commission of $75 out of the selling price. 
That price wes submitted by the agent to the prospective purchseers 
Gut they would mot pay it; thereupon Bolla, by correspondence, in- 


duced the plaintiff in error to reduce his price to $1600, out of 
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which he was to take hie commiesion of $75, Huving secured this 
latter price from plaintiff in error and having made a sale of two 
lote for £1700 to two purchasers, Bolla reported the eale to hie 
wife by her maiden name for $1600, but did not inform the plaintiff 
in erpor of the actual facte of the sale. The only inference that 
con be drawn from the evidence is that the defendant in error, bolia, 
by the terme of the esie to the parties in Detroit, would have made 
$100 on the lote besides his commiasion if the eale had been carried 
through. In thie we think the defendant in error fal] far short of 
hie dutise and obligations to the plaintiff in error and juetified 
the latter in repudiating the eale. (Kechem on Agency, Sees, 454, 
481, 464; Hafner v. Herron, 168 Tll, 243.) In the last cited case 
it wae held thet a broker, concealing the real purchaeer from his 
principal, thereby inducing him to @¢11 at a lees price than he would 
have done hed the purchaser been disclosed, ie not entitled to 8 come 
wiseion though ne fraud wac intended,- not becaues of the injury to 
his principal, but from ocneidsraiicne of public péilicy. 

fhere wag no attempt by defendant in error, Bolla, to 
ehow that the plaintiff in error oconeented to the wale in question 
after full knowledges of every matter known to the agent had been 
given hia, It ia clear elso from the evidence that Bolla would have 
derived an advantage if the sale had been completed to which, under 
the law and the facts, he wae not entitied. The defendant in error 
is not entitled to the comwiasion sued for om the judgment is ere 
rongous and contrary to iaw., The judgment te revereed, 


REVERSED. 
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GEORGE KOUTSOGIANIS, 
Defendant in Error, 
rror to 
Municipal Court 
of Chicago. 


vB. 


GEORGE GOUMAS, 
‘Pisintif?f in Error. 


\ | } 87 1.4. 268 


MR. PRESIDING JUSTICE SHITH DELIVERED | 


HE OPINION OF THE COURT. 


ies 
| — 


uot aon is made by the d¢fandant in error to strike 
from the record the biaa of exceptions or etatement of facte and toe 
affirm the judgment of the Municipal Court. 

The record ahows that Ahe bill of excepticne or state- 
went of facte was not presented vo, 4he trial judge or filed with the 
clerk of the Municipal Court unt4i the iapes of more than thirty 


days from the entry of the judgment in the cause, and that no order 


‘extending the time for filing the bill of exceptions had been enter 


ed by the Municipal court within thirty daye from the entry of the 
judgment. It appeare from the record that the judgment was en 
tered December 1, 1913, and that on December 26, 1915, a motion 

wage made to vacate the judgment in that court, On January 17, 1814, 
the motion to vacate was overruled and denied, On Psbruery 18,1914, 
a bill of exceptions was presented to the trial judge, and on Mareh 
7, 1914, the bill of exceptions was filed as of February 18, 1914. 
It, therefore, clearly appeare that the bill of exceptions or stute- 
ment of facte was first presented to the trial judge more than 
thirty days after January 17, 1914, the date on which the motion 

to vacate the judgment was overruled, The motion to etrike the 
vill of exceptions or statement of facte from the record must, 
therefors, be sustained, (Illinois Brewing & Waiting Co, v. Iimber- 
ger, 155 Ill. App. 417; Burr v. Co-operative Construction Co., 168 
id. 512.) 
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The pisintiff in error presenta a crose-motion for 
isave to file additional briefs based upon assignmente of errer Nos. 
and 21, and the common law record filed in the care, Ageignment 
of error No, 3 ia that the finding is in contravention of the law, 
and aseignment of error No. 21 ia that the court erred in overruiing 
the motion of defendant to vacaie the judgment sntered upom the find- 
ing in favor of the plaintiff and against the defendant. The abe 
stract of record discloess no basis in the common isw record for 
consideration of the above aseignmente of error. The bill of ex. 
ceptions or etatement of facte nsing stricken from the record, we 
cannot consider the assignments, Ths motion of plaintiff in error, 
to file additional briefs based upon the assignments of error men- 
tioned in the motion, is, therefore,ddénisd, 

The judement is affirmed. 
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GEORGE A. MUGLER, we sxecutor 
of the last #111 and tustement 
of MAHIZ HIRSCH, deeeeced, 
Appellant, 
va. #unicipal Court 
ef Chicago. 
| JAMES i. HIRSCH, doing businees 
under tie firm name and atyie of 
JANES H. HIRSCH & CO., 
Apreli¢e, 





WR, JUSTICE BARWEY DELIVERED THE OPINION OF THE COURT. 


On or about August 8, 1809, one Jacob L. Hirech disd 
intestate, leaving his widow, Waris Hirech, ae hie ecole heir and, 
among his assets appelice'spregiesory note for $1506, payable to 
the order of exid Jacob L. Hirsch three years from Arril 26, 190%. 
On or about April 7, 1911, seid Marie Hirseh died and left aaid 
note among her assets and this eult was brought by her executor to 
recover the su# due thereon, By hie affidavit of merits anpeiles 
Claimed that there wee nothing dve "in excess of $516," whereupon 
judgement for that sum wae given and the caues progeeded to trial 
before the court without a jury se te the remainder ellieged to be 
dus. Proof having been reesived of psynent of the balance due, the 
eourt found in fevor of esprelise and rendered judgment agaizat @ap- 

>. pellant for coete from which this appeal wee taken. The saan 


* question for consideration is the competency of euch proof, 


a 


Over the objection made by apraliant that aprelive 
j wae not a competent vitnees, the latter wae permitted to testify 
that he hed made payment of seid balance te Jacob L, Harsoh in 
different inetalmente from time to time prior to hie death. Hie 
bookkesper testified that she esw such payments eade, and made 6n- 


tries thereof im appellee's booke at hie direotion, but she did 
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not personally know for what purpose the payments were made. Ths 
motion to strike out hor testimony wae ¢anied. 

Appellees wae sleo permitted to testify to euch en- 
tries in hie books, which bad been previously deetroyed, und to 
introduce copies of eaid eniriee in evidence, Feithar the teeti- 
mony of eppellee nor that ¢f hie beckkeeper should have been ad. 
mitted. He was incompetent to teetify, coming, ae he doga, within 
the express language of Sec, 2, Chap. $2, R. O., om Evidence and 
Depocsitione, inhibiting eny party to e civil action from testifying 
in his own behalf when an adverse party cues as an executor of a 
@eceascd pereon, The contention of appellee that eveh provieion 
of the statute ie not applicable wheres the traneaction with refer~ 
ence to which the suit was brought was not one with said deceasua 
pereon but with someone glee, hae no merit, and euch a state of 
fasts does not bring the cace within the letter or intent of any 
of the exceptions to said section, 

Hence none of appellee's testimony should have beaen 
received. 

The motion to atrike out the testimeny of the book 
keeper should heve been ailowed in the ateence of proof, the bur- 
den of which wae uron eppellee, to show that the payments the book- 
keeper witnessed were intended to be epplied upon the note in ques 
tion. For aught that appeare from the record, such payments nay 
have been for entirely different purccees. 

‘Weither ie thers merit to the contention of appellees 
that the judgment for $516 was res judicate. The statement in 
his affidavit of merits that "there ia nothing due to the piain- 
tiff om said note in excesa of $516," was tantamount to an edmis- 
#ion that the latter sum wae dus, thue justifying judgment there- 
for, which wae an adjudication only to the extent of the sum go ad- 


mitted to be due, the other matters being exvressly reserved for 


hearing under tha issuee formed, 
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For the errors of the court, the judgment must be re 
vereed and judgment will be entered hare for the amount remaining 
due on the note, It appears that the eum of $516, for which judg. 
ment was given, a6 aforesaid, on June 6, 1615, wae paid on that 
day, leaving then dus upon the note $1864.55, which with acorued 
inturest now amounte to $1416.25, for whieck judgment will be ene 


tered here, 


REVERSED WITH JUDGMENT HERE 
AND FINDING OF FACT. 
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tober Term, 1915 No 


B48-19634 


MEYER WORDEN, 
Appellee, 
Appeal from 
County Court, 
Cook County. 


1871.A.281 


\W@. 


REMINGTON TYPEWRITER COMPANY, 
a Corporation, 


Appellant, ; 


UR. JUSTICE: BARNES DELIVERED THE OPINION OF THE COURT. 





Hosen, the/plaintirt below, wae employed ag a sales- 
man of appellant, defendant below, to @@11 typewriting machines, 
SS The contract between them waa not in writing, but was upon ex- 

SS press terme ae to a weekly salary and amount of commissione on each 
m4 ‘pachine sold. On Auguet 15, 1911, he secured a contract with 
‘Armour & Company to purchase of defendant 200 typewritere of the 
etyle known as the Remington, and suoh additional number es it 
* might take before August 15, 1013, deliveries thereof to be made 


X 
\ 


from time to time. In December, 1911, plaintiff left defendant's 
S employ. In 1913, another agent of defendant negotiated an arrange- 
KS ment with Armour & Company to take other atylee of typewritere calil- 
ed the Honarch and Smith Pramier, and deliveries of « ecsrtain number 
of them were wade in the summer of 1822, This suit involves the 
right of piaintirf to cowmmiesione on Monarch and Smith Premier 


typewriters so delivered. Plaintiff contende, in short, (1) that 


3 he ie entitled to commissions on all typewriters taken by Armour & 
3 Company pursuant to the contract of August 15, 1911, end (2) that 
{ after he left defendant's employ there wse a modification of the 
| contract, without his consent, whersby the Monarch ond Smith Pre- 
{ mier typewriters vere subetituted for Remington, and that he is ene 


titied to commissiona on thoee «9 substituted. 


J One of the queetions of fact ie whether the contract 
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for Monarch and Smith Premier typewriters wae « modification of 
the contract for Remington typewriters. Considsration of that 
Question, however, would be unnecessary if, a6 defendant contended, 
the terme of plaintiff's contract of employment did not entitie 
him to commissions on any machine delivered after he left its em 
ploy. Testimony that euch vere the express terme of the contract 
was given by Bayes, defendant's manager, who made the arrangement 
with plaintiff. On motion of plaintiff's counesl, however, the 
teetinony was stricken out on the theory that defendant was seeking 
to establish a forfeiture ae an affirwative defenes and that it 
could not be shown under the general ieave. Thies was 2 misappre~ 
heneion of the point at iesue, namely, what ware the real terme of 
the contract. Except for such misaporeheneion it is difficult to 
understand upon what theory plaintiff eas permitted ,and defendant's 
witness denied the right, to gives hie version of the oral contract 
susd on when ite terme wers in dispute, The first question for 
the jury's determination was what was the contract. It reeting in 
the recoilections of these two persone who made it, of courses 
either one was competent to teatify tharato. Had the stricken 
testimony been submitted to the jury and accepted as the correct 
version of the contract, then there could have been no recovery, 
whatever rélation, if any, the second contract bore to the first. 
For error in striking out such testimony the judgment must be re- 
vereed and the causes remanded.for a new trial. 

It iv urged that the court erred in suetaining demur- 
rere to special plese setting up in effect that the terme of the 
arrangement eet forth in the evidence stricken out sere in accord- 
ence with the usage and cuetom in defendant's bueiness. It ie, pete 
haps, enough to eay that the evidence excluded wee admivsible for the 
purpose above stated, but not on the ground pleaded. thatever may 


have been the usage in defendant's private business, it could not 
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be conetrued into a general custom on whatever theory euch e custom 
might be proved. The custom pleaded wee not material unlees it 
became so by agreement, and proof of euch an agreement wae edwiesdble 
under the general iesue. 

In reply to the contention that there wae error in 
etriking out the testimony of the witness Bayes, apoellee contends 
that the point hag not been properly eaved in the record of the 
motion for a new triai. The motion, however, wae not necessary to 
preeerve the question for review as the sxceptione to the ruling 
of the court were sufficient for that pur-ose. (Yarbar v. C. & 
A. R. RR. Co., 235 Tll, 589.) 

REVERSED AND BREVANDED. 


Mr, Juetice Clark teck no part in thia decision. 
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Appeal from 
ve, hel Surerior Court, 
; Cook County. 


PETER M, GROTOWSKI, i 
Appellant. i 
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WR, JUSTICE CLARK DELIVERED THE OPLATON OF THE COURT. 


ern, 


The abpenies in this case wae eeversly bitten by @ 
dog cleimed to have beenonned by sppellant, snd a judgment wae 
rendered in her favor in the eum of $500, being based on the ver- 
gict of a jury for a like amount. 

On @ re-examination of the record in thie case we 
have resched the conclueion that the judgment should be reversed 
and the ceues remanded. In the recent case of Domm v, Hellienbeck, 
#59 Ill. 382, it ie eaid that "if the owner of a vicious animal 
knows ite character and disposition to commit injury to mankind 
he is liable for #11 injuries it way inflict. The natural preeump- 
tion from the habite of dogs ia that they are tame, docile and 
harmless, beth as to persone and property, and the owner of a dog 
is not liable for damages resulting from the vicious or mischisvous 
acts of the onimal unlese be bad knowledge of his miachievous or 
Vicicus propensities, and such knowledgs muet be proved, " 

A Mre. Doherty testified that four years before the 
trial, end perhape one year before the plaintiff wae bitten, ehe 
gan the dog bite a boy. She said she knew the dog two years be- 
fore the occurrence, On cross-exawination she said she did not 
know what boy it wae that the dog bit; that she never told anybody 


about it except the attorney for pleintiff and her mother. 6he 
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further testified on cross-examination that "I can't ewear it was 
Mr. Grotoweki's dog; he came from his yard, There were other dogs 
in hie yard; I couldn't ewear now that it wae Mr. Grotowski'e dog 
that wae back there. The dog coma from hie yard end I saw hin 
often, I never sew Mr. Grotoweki with the dog.” 

The defendant testified that no one ever complained 
to him that his dog wae cross, 

We do not think the indefinite teatimony of Mra. 
Doherty sufficient proof of the fact thet defendant's dog was the 
one which ehe claime to have seen attack a boy. Even it be 
Sequmed thet it wae the same dog, there is nothing in the record 
to which our attention has been called that would indicate that the 
defendant hed knowledge of the incident. The record is also lack 
ing in convincing proof that it wae d+fendant's dog which sssaulted 
plaintiff. 

For the reasons stated the judgment will be reversed 
and the cause remanded. 


REVERSED AND REWANDED. 
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‘As D. FELL, Admr, Estate of f 


) 
Mathias 0. Fell, deceased, 
Plaintiff in Error, 


la to 
ve. Circuit Court, 
iy 


Cock County. 
CHICAGO BUILDING & SPECIAL 
CONSTRUCTION COMPANY and 
OSCAR S. EIGER, 
\ Defendants in — 


AS? I.A. 286 


MR. JUSTICE LM DELIVERED THE rai OF THE COURT. 


This suit wad —— by Al D. Fell as administrator of 
the estate of Mathias 0. Fell, deceased, to recover damages against 
the Chicago Building & Special Construction Company and Osear &. 
Eiger, on account of the —X plaintiff's intestate, alleged 
to have been occasioned by the negligence of the defendante. A 
similar suit was aleo brought by the same plaintiff as administra- 
tor of the estate of Josephine M. Fell, againet the same defendants 
(Ne. 19,664, see opinion filed thie day). The eases were tried to- 
gether in the Circuit Court. In each of the cases there was a ver- 
Giet in favor of the plaintiff,- ae administrator of the estate of 
Joesphine M. Fell in the sum of $7,500, and ac adminietrator of the 
estate of Mathiae 0. Fell in the sum of $8,500,- againet the de- 
fendant Building Company, upon each of which verdicts a judgment 
was rendered. Thera wae also a verdict in each case by direction 
of the court in favor of the defendant Osear &. Eiger. From judg- 
mente for costs in the two cases in favor of Eiger writa of error 
are prosecuted. 

The death of the two children was caused by the falling 
of a terra cotta cornice on a building being constructed for the 
defendant Eiger by the defendant Chicago Building & Special Con- 
struction Company. 


That the accident was due to faulty construction was abun- 


Tae ye Lf Ser he 
; i , 






om .eLek «ares 
4 * é a: Hs ¢ 3 — —— 


aAn Rey i STS Le oa 
— 4 Does : 
ny 
asm oy 
' i ⸗ + gah — 
ooh ——* are . 


A THOO 
sors at — — ed i, 























ne me 












we: 


eae A. 158 


“ag aut 0 HOMME 


‘ sa E 


—* — a si sorts 1 


| — an List x 4 ve — tive wa) am 
eatat⸗ —E xevooss oF <beaneoeb Aten 10, esidiat 9.6 ai 
eB wH980 ,das {Ho eaod woltous dened tetpedt, * eietiua 9 
+ bagelta Staseodnt An ⸗atata ——— ed? to trusooos .f 
A -asnehaster sd¢ Yo eonsgt Laon ede vd hemoterone m9 96 
wervotateds wo Megntala ones edt wd ddguord osla ose stn 
Stagbasteb ones edt tontans , ,ffe% .M entdqesol to otates, 
-08 beled CTOW Bee eat .(teb ebde belt? actatqo w9 eee 
MROV. 4 OB. EIedt B8e80 O44 0 dose at .ému0d dtuckS” od? itt ‘ 
Yo —XR ws to tosstseiababe ee Au eatata edt to — i 4 
ede te wodnttelnabs ea bos 008, Te to awe olf a2 filet a is on 3 
~eb odd santas ~,008 8% Yo awe ed? at Efet .0 eatdéal we , 
tgeomgiut s etotbirov doidw to dono aou .Ymaqued antotiud @ 
aoitoosth ys ease sone at tolirey © oafs as¥ erect - bereber 
PoApwt wort .tegtz .2 12080 tasbasted edt to rovat al too edd 
norre ‘Yo ablaw — Yo tovet ai eseso ows edt at oie ra 


PS aS 
— J 

pete a 
J J —* er: spss 


yatile? of¢ yd bosvao sir abt bihds ows ‘eit to dtaeb 





4 


ed? x62 begourtance guied griditud « a0 setatoo atiee sated 8 — 


Ps 


7A00 Latovg? & — — ——— oss vs ** 





ee 


— 


dantly shown. The principal question presented by theee writs of 
error for review is whether the trial judge correctly held that 
the defendant against whom the verdicts and judgments were ren- 
dered was an independent contractor. The contract between the 
defendants for the conetruction work was offered in evidence by 
the plaintiff. The contract provided that for the eum of $14,500 
the Construction Company should provide all the materials and 
perform all the work mentioned in the specifications and shown 

on the drawings prepared by one Newhouse, an architect, for the 
work complete on the two-story and basement building at 541-435 

V. North avenue, in the city of Chicage. The architect wae named 
fn the contract as "superintendent of the work for the completion 
of the building," and hie duties were enumerated to be: faith- 
fully to enforce all the conditions of the contract; to furnish 
all neceseasary drawings and information that ie required to proper- 
ly illustrate the design given; and to make estimates for the con- 
tractor as to the amount due him on the contract. The usual pro- 
visions are embraced in the contract, setting forth that it wae 
not the architect's duty to notify the contractor to attend to 
and have in readinees hie own work; that the architect would in 
no manner be reeponsible for any errors or deviations from plans, 
and the contractor wae forbidden to make any alterations in the 
work except upon the written order of the architect. 

With respect to the terra cotta work the contract pro- 
vided that the Construction Company shouli furnish the architect 
with jointing and anchoring diagram for his approval. It also 
provided that the contractor should give a separate figure for 
setting the terra cotta, which figure was to include anchors. The 
record showe that a contract for the furnishing of the terra cotta 
wae let by the Conetruction Company to the Northwestern Terra Cotta 
Company; that plans for jointing and anchoring the terra cotta were 


sent to the architect and were approved by him and sent back to the 



















% esta seeds yo botmeweng motteeup Legtoattg oft —* 
éadt dhe ¢Lavestoo entet tatan ode ceddode of —* x08 4 
“80x OTeW olreughy, Sag etotiiov odd wodw seat oak en Y ohne? 

edt neowred toguinco SéT stotowrsmos” frebreqebat ts 
x MeqUbéve AE dover wwe stow aOtserttacoe ed? TOF —* x 
aoe .ot to tue edt tot ‘teat bebtrote tearetod est 
’ Sith elatredem vas S14 shivety dlvade xa⸗ aned to 11 
 awode ‘bas eteltnoriioage edt at beaotiaen tow ode tis'h tot 
eAs 40% toodidors ne ,ewvodwee ono yd betegetq —— 
Shaded Ih yALBE ius sovmened Ene troro· der ot ae — 

J vomit sam te tai exif -opadidd Yo ytto alt at ouaove a 

i : noisolgnro ot 20? dtow edd Yo Joobnernineque” as toeraae 

ntit ba? rod ot beteromimne orew eeltub eid bas ¥ pete 

‘det oes o# ifoartroo oft to anotsthabe out ffs roxotne 

“Tegorq: of beriepe:s et sad? soliamote: baa eyalwetd Trases 

— ade hot Sedamises oXem of bas jaevlg aplaed odd otsrts 

mong teuou 2aT .dost#mon off no aid avd Smsome edt oF — 

San dh tad? gexon zatbegos .toastnon edd at beowrdie oun 

od SHetts of Totseni moe ods YIlsom oF Youd ot gosvidors.| 
“at bivew ¢oetidors od? ted? (Atow wo uid eeenl baer at 

eet. wo? Baottety ss To StOTX® YAS sot oldrencaver od 5 1 * 

og· at smottaretts vais etpa os asbbtdad? saw ** 
—·— od? % rebro aedstzw edd moqu’ AS 

“01 toarsmoo edt drow sitoo qrixed edd oF sooqeey deny 
tostidoxe edt deta? Afvodw yneqmod motvpursemeD odd). cast 
oan #1 .Levorgqs wid xo? margath gmtiodons bai aeroa tot itt 

f “25? Srégit svetmqen « ovis blirode r0¢eeTda00 edt test be 23. * “4 

Jit, -atodinna phulont oF now. wrieeeh? ante tttoo axiet eda pardtoo 

i? J Btsoo xried edt to yatdehaswt off aot tontinoo. a tant arote proper 

Oatted AxreT orovagwdsro# eds of yneqmod motsowrtencd oad xe, 20h eer, 


= 2itoo sttod edd yatrodona ban gatdatot #47 analy tut 4xasqa0d. 


: 


__s2 o¢ toed ta9e Las mid ¥S bevoxqge orem, Lets tovtidors eat of tou 







* * 





se 


Terra Cotta Company. The evidence in the case is undisputed 

that the plane in addition to showing the manner in which the 

terra cotta should be set up or joined, also showed the way in 

which it ahould be anchored, and that each individual piece of 

the terra cotta was to be anchored to the structural members of 

the building by meane of iron rode, the function of the rode being, 

as described, "to come up through the brick work and to go through 

the hole in the terra cotta with a nut on the top to hold the terra 

cotta down." 

The queetion as to whether or not the Building Company 

Was an independent contractor was one to be determined by the 

court on ite conetruction of the contract between the Building Com- 

pany and Eiger, the owner. Thies contract, as heretofore stated, 

was offered in evidence by the plaintiff. Ye are of the opinion 

that the trial judge properly decided thet the provisions of the 

contract were such as to establish the fact that the Building 

Company wae an independent contractor. In Hale v. Johneon, 80 Ill. 

185, the following rule laid down by text-writers was approved and 

adopéed, and ecems to have been followed consistently in every 

gase of like nature upon which the court has been required to pass: 

"One who contracts to do a specific piece of work, fur- 

nishing hie own assistants and exeauting the work either entire- 
ly in accord with his ewn ideas, or in accordance with a plan 
previously given him by the person for whom the work ia done, 
without being subject to the orders of the latter in respect to 
the details of the work, is clearly a contractor, and not a ser- 
vant, and a pereon injured by his negligence in the performance 
of the work would have no right of action against the party for 
whose benefit the work is being done." 

The evidence in the case clearly establishes that the fall of the 

terra cotta cornice wae due to the fact that the Construction Com- 

pany @id not carry out the plans for jointing and anchoring it, 

which plans were submitted by the Construction Company tc the archi- 

tect and approved by the architect. The jury, therefore, properly 

rendered against the contractor the verdicts upon which judgments 


were enterad, 
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While the plaintiff did not attempt to prove on the 
main case that there was any fault in the plane or specifications, 
but relied wholly, as stated in the briefs, upon the doctrine of 
rea ipsa loquitur, it was attempted to be shown on rebuttal that 
an employee or superintendent under the architect approved the 
method of anchoring the terra cotta which was adopted. The con- 
tract provided that no change in the plans should be made except 
upon the written order of the architect, and no attempt was made 
to show that there was any such written order. Nor did the tes- 
timony offered tend to rebut anything brought out in the defendant's 
case. If the testimony proffered had been introduced, we are of 
the opinion that the court would still have been justified in di- 
recting the verdict of not guilty as against Eiger. 

We find no error in the record such as should cause a 
reversal of the judgment in this case, and the same is therefore 
affirmed. 

AFFIRMED. 
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A. D. FELL, Admr., Eatate of 
Josephine M. Fell, deceased, F 
Plaintiff in Error, 
Error to 
va. _ Oireuit Court, 
f Cook County. 
CHICAGO BUILDING & SPECIAL CON- | 
STRUCTION COMPANY, a corp., and 
OSCAR S. EIGER 


befendante in * 1 87 ee 2 8 8 


— 


f 
ie 





WR. JUSTICE CLARK DELIVERED THE OPINION OF THE COURT. 


In thie suit a judgment of $7,500 wae recovered in 
favor ef the aduintetrator of the eatate of Joeephine M. Fell 
and against the Chicago Building & Special Conetruction Company, 
based upon the verdict of a jury. The case was one brought for 
damages for the death of plaintiffs intestate, due, as wae charg- 
ed, to the negligence of the Construction Company and one Oscar 8. 
Kiger, who wae aleo joined ac defendant. 

The trial court directed the jury to find a verdict 
in favor of Eiger, uvon the ground that the accident wae wholly 
due to the negligence of the Construction Company, which Wae an 
independent contractor, 

The case was tried in connection with one brought by 
the plaintiff as adwinietrator of the estate of Mathias 0. Feli, 
deceseed, each case having been brought to this court by the plain- 
tiff by writ of error. Ths facts in the case have been considered 
in the opinion thie day rendered in case No. 19,665, both cases 
having arisen out of the eame accident. For the reasons stated 
in the opinion last referred to, the judgment of the Circuit Jourt 
ie affirmed, 

AFFIRMED. 
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COLUMBIA INSURANCE COMPANY, 
Pieintifrf in frror, 
Errer to 
ve, Municipad Court 
of Chicage. 
LOBES 's IRSURANCE acrrcy, 


\ Befendant in Error. 


187 1.A. 289 


— — — — 


WR. JUSTICE CLARK DELIVERED THE OPINION OF THE COURT. 


| 


The lads of plaintify ae eet out in tha statement 


7 


ie for rresivuma uson insurance polities ieeued by the plaintiff 
and delivered to the defendant ao) a broker, which prewlums, less 
@ commiagion of 15 per cent: allexed the defendant,it is alleged 
—X the defendant sereed to say the pieintif?. 
_* The general agent for the plaintiff testified that 
N im 1914, ons Cady was an agent in Chicago of the pisintiff and 
) guthorized to sountersign anc deliver poli¢iea and celiset pre 
* miume; that ia the fell of that year Cady became a defeuiter, that 
witness advised Leo A. Loeb, president of the defendant, of that 
AY fact and alae told him thet pisintif? wee sending letiere to aii 
SN gerecns to shom Cady bad isgaved policies, rotifying euch policy 
holders not tc pay any further premivues to Cady; that if Loeb 
wouid furnish pleintiff with « Liet of policies which Cacy Bud ie- 
sued and delivered to the defendert, the premivec on Fhieh were 
J still unnsid, claiatif¢ would sot serd notiews to euch policy heig- 
X 


ere; that Leeh referred witness to defendant's bockkesper for the 


q information desired; thet the beokkeener prensred o etaisasnt shor 
dng the reesipt cf aixy rolicies tha rremium om which, less a de- 

1 dugtion of 15 par cent. soeniesion, amounted toe the gum mentioned 

4q in the sietewent of eleix. The witusse further teetifiod that 


neither the bookkeeper nor Loeb asdd anything to the witness at 
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that time about the defendent beving @ claim of eet-off on account 
of the premiume due on the above mentioned policiss; that the wite 
neee saw Loeb baeeral times ond aeked him to pay the premiuzs and 
that Loesh then stated thet ke had an offeet on account of 2 per- 
eonal note made by Cady and beld by the defendant, 

Loeb's atetement thet he had @ set-off sould not 
amount to on aduwiesion that the defendant had been said, Hie tes- 
timony was to the effect that in 1912 the vitmees applied ts Cady 
ae @ broker for policies of ineursances covering rieske on automobiles; 
that he did not know that Qady wae sgent for eny individual com 
pany; that from time to time Ovdy delivered policies to the defend- 
ant end presented bille for payment on bie cereonal biliheeds and 
the bille were paid from tims to time; that witness did not know 
that Cady wee the agent of the plaintiff or that eny of the policies 
delivered to the defendant by Cady ware countersigned by hix ae 
agent. He further testified that in payment of a premium on a life 
ineuranos policy procured by the defendant for Cady the defendant 
took Cudy's nota; that on the maturity of the note it was presented 
to Cady for payment, and that Cady dixected the witness to deduct 
it out of the smount owing by the dufendant to Cady for premiums. 

Yhe statement of fsete filed in thie esee is not such 
& etetement ae is contemplated by the statuts. It gives in narra- 
tive form what purports toe be the teatimony of the witnesses. Ths 
point ie made by the defendant that the record does not show thet 
the defendant ever collseted the premiues unon the six policies 
heretofore referred to, and “# are unable cureelves to find such 
preof in the record. It hes many times been decided that a broker 
who procures ineurance for another is not liabie for the premius 


unless he eoligets it, 
Propositione of law were eubmitted by the olaintiff 


after the finding ond judgment were entered and, se stated in the 
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atatement of facte, were refueed for that reason, Thie *ae not 
erroneous, 
The judgment ia affirwed. 
APFIRUED. 
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G. A, BURESH, 
Defendant in Error, 





ERRGH TO BUNISIPAL COURT 

vo. 

& | . 

« % SEYHOUR, ; 
Plaintiff in Error. 


/ 187 1.A.295 


CF CHICAGO, 


f 
— 
BR. PRESLOING JUSTICR BAKER 
f f * 
DELIVERED THE OFTRION OF THE Count. 
* 
Pi 


\sugust 10, 1910, plaintiff Buresh and defendant 
Ses” 

Seysour entered inte an agreesent in writing whereby they 
became equnl partners in the practice of law in thicugs, 


Yk Seymour had been practicing law fifteen years; Suresh was 
— 


as <witnout experience end pald Seymour 6750 for a half interest 

Ty his business. Buresh brought this action in tort against 

8 Seymour to reeover the money se paid, besed on certain al- 

SS leged sisrepresentations of Seymour a5 to his business, The 
jury returned a verdict cf guilty and fer $553,.C0 danmnges, 

4 and this writ of errer is prorecuted by Seymour to review 
the judgsent entered on such verdict. The only actionable 
misrerresentaticn alleged or attempted to be proved im tie 
allexed assertion by Geymour that Lis business was bringing 

5 him from one —— and fifty to two hundred dcellars per 

~ month and sometimes more tom that, over end above expenses. 

J r7hAs assertion, if false, was a misrepresentation of a ma- 

a terial feet, the truth of which was peculiarly within the 


knowledge of Seymour, and the evidence tends to snow that 
. Buresh relied on auch statement and was thereby induced to 
—* pay Seymour 8750 for a half interest in nis business. 
4 A wilful sisrepresentations by 2 vendor offiri-e 


ing that the income from his public house has been greater 
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then in truth it was, is an actionable fraud, Bowring v. 
Stevens, 2 Car, & P. 337. Actions at law have been maintained 
for deceit as to the rent received from premises or the profit 
derived from a theatre, or the amount of business done at an 
inn, Crosland v. Halil, 33. N. J. Bo. 111; Note + Dwight v. 

hase, 3 ili, App, 67; Brown v, Castles i Cush, 548. Rep- 
resentations as to value, probable future business or earnings 
are not actionable, 

The controlling question in this case is one of 

fact. ‘The burden was on huresh to prove that the assertion 

of Seymour that his business was bringing him from one hundred 
and fifty to two hundred doliars per ‘sath, was false. fraud 
may be proved by circumstantial as well as by direct evidence; 
but there must be shown by a preponderance of the evidence in- 
culpatory facts from which a legitimate inference of fraudulent 
intent may be drawn. Buresh gave evidence tending to show that 
after he became a partner the receipts of the firm were much 
less than one hundred and fifty dollars per month, but none to 
show what in truth Seymour received before the partnership was 
formed. ‘Seymour testified that for several years before that 
time he had averaged from one hundred and fifty to two hundred 
dollars per month; that a large part of the money received came 
from prisoners in the county jail; that he desired to give up 
practice in the crizinal courts and secure a practice in civil 
cases. He took Buresh to the county jail, had him registered 
as a lawyer and Guresh called on the prisoners in the jail when 
sent for. ‘the civil cases that Seymour had appear to have been 
cases in which his fees were contingent on the result of the 
Litigation, 


in view of the nature of Seymour's business and 
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the change he attenpted to make therein, we de net think that 
the jury might properly, from the facet that the business of 
the copartnership sazcunted to less then one hundred and fifty 
dollers per sonth, draw the inference that Seymour's business 
when he personally attended on prisoners in the county jail 
did not amount to that sum per month, 

the judgment of the Zunicipal Court is reversed, 


REVERSED, 
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245 ~ 19655 FIRDIBG GF FACT. 


The Court finds as e fact that it does not ape 
pear from the evidence tnat defendant Seymour's business as 
@ inwyer before August 10, 1910, did not bring him $150 per 


month or more. 
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ARTHUR B. WRIGHT, 
Appellee, 


vs. 
PREDERICE WW. CLANK et al., 
Appellants. 


. 87 1.A. 309 


* 


APPEAL VROM RCUIT COURT, 


MR, JUSTICE MeSURELY DELIVERED ABE OPINION OF THE COURT. 


Arthur B. Wright, Appellee, an attorney practicing 
in this state, filed a bill ageinst the trustees of two trusts 
te establish ano enforce alien upor one or both of said trusts 
for attorney's Peni Gnk mipenees incurred in connection with a 
‘contest of the will of Jonatnan Clark, deceased, and to set 
aside an alleged void arbitration award fixing his fees therein. 
& decree favorable to appellee was entered by the chancellor, 
from which the defendants have appealed. 

Jonathan Clark died in Fesreary, 1902, leaving his 
widow, Alice Clark, and five children, namely, Frederick %. 
Glark, George T. Clark, Jonathan Y. Clark, Eunice i, Smith, wife 
of Shea Smith, and Mmmaretta &. Kauffman,wife of Dr. Adam E, 
Kauffmen. All the children were adults at the time of their 
father's death. 

Jonathan Clark left a will dated in 1900, disposing 
of a large estate. The will provided that the estate should be 
kept in trust until the expiration of twenty years after the 
death of the last survivor of his widow and children; that out 
of the net income in the hands of the trustees should be paid to 
the widow and children the sum ef $3,000 annually to each, and 
after the death of any child the same amount to be paid annually 
to the surviving child or children of auch deceased child, fro- 
vision was also made for payments to Jonathan Clark's brothers 


and their widows and a half sister, and to Caroline Patterson, 
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Careline Patterson was ome of the three executors 
appointed by the will, to whom letters testamentary were issued, 
Before the death of Jonathan Clark she was his seeretary, and 
the widow and children believed that the relations between her 
and the testator nad been meretricious and that she had influ- 
enced his mind and affections adversely to the widow and chil- 
dren, Unsuccessful attempts were made in the Probate Court 
to prevent her appointment, and unavailing appeals were taken to 
the Circuit, Appellate and Supreme courts, 

an February, 1902, Alice Clark, the widow, renouneed 
the provisions of the will and claimed the statutory one-third | 
of the estate, 

In 1866 Jonathan Clark had conveyed te one Seoville, 
as trustee, about $50,000 in property, the income from which was 
payable to Alice Clark, his widow. sSeoville resigned, and Fred- 
erick . Clark, the cidest son, was substituted as trustee. This 
trust is called by counsel the “Fred Clark Trust." 

shea Gmitn, the husband of Kunice Clark Smitn, was 
a client of appellee's, and early in 1903 requested appellee to 
make an investigation at certain points in the vest concerning 
the birth of a child to Caroline Petterson, together with what 
might be discovered tending to show that Jonathan Clerk was its 
father. After this trip a meeting was held in April, 19¢5, at 
the home of Er. Smith, attended by the appellee, Shea Smith, 

Mrs. Smith, Frederick ¥. Clark and Alice Clark, at which ap- 
pellee reported the results of nis western trip. There was 
then a discussion as to the contemplated litigation to set 
aside the will and to remove Caroline fatterson from her posi- 
tion as executrix and trustee, 

4ppellee was permitted to testify on the hearing before 


the chancellor that at this meeting the widow end heirs agreed 
























dtednecty cards odd Ye ens ber noedebtet eubmnas 
-bewtel etew yistnemaste? atedset modw o¢ ,Litw edt yw 
Brea “wundesses eid ask oe Sx0L ascddanol to Ase ob 
Mod heneted enciseiet odd sand sovertied — 
e@ftnt Sad oe seed bnew evoltottsetea aesd bast —X 
-fbio bre wobiw ont of viowtevbs exoidostts bat 
‘Pui0d osadort odd ni oben ordw atqustis Istecesouent  ° 
Soe 
— robin suit’ ,xcal® eobtA — — — 
brtas·vio yrodutete ont homtafo ban itiw edt Yo anole 





ci 


a 


—— 


 StLivont Sad 03 bovovmes bas xato sadganct ↄasst a 

Ge fioide mort smooni ot ,ysteqorg ak 900,088 suede 63 aa 
~bett bas ,bengieet silivoos .wobiw eid testy soliaA oF olam 

ola? .eeteuts es batusizedue caw ,Hoe seeblo ais — 
“sat? Axa bo ae ony Lecausoo yd boliso 


“teen 
sew .jJime t2eL0 sednwk Yo Suedewd ens nd ime 2oae — * 
of ealieqqs beteoupet E0RL al eae bre ,0'eollegqs to a rs 


— feet edt ai ctateq aisrtes 30 aoLteytseavad J aa r 


7 a 


Bate Atiw wdseqod ,mowtesSe% smifots? of bLitsdo ‘s * ok: sie 
ee 


. wine . 


avi esw wisi) aadtenot jess works ot yathaed berevooelh 
Se ,coeL «fbn ak blow aa aalieon es git? aids x0dtA 
sitive sens ,solleqan and yd bodmodte ,itiee . 2H * —— 
=q8 uoktiy Jo . Atel) eolta bas dusio . solrobert , * 
See 7⸗ a⸗ʒꝛ⸗ axeseew ate to ative: ond 7 es 3 


STi Seemed oe 
98 of aptdagistt pase iquet net: Gah se 2⸗ et 


ia 

eis agrt Stet ont 289 b ’ 
oq ‘toa ‘teerest= fo789 eyémet af Fai ok 
* bts xitsupexe ae me 
stoted — edd ao —— —— J —— — re 


boorgs oriod bud wobiw ont 





* 


—2* 


a 








to pay him his expenses and a fee of 650,900 out of the trust 
or trusts which might be created, and that he should have a 
lien thereon for such fee, At the time of the hearing certain 
defendants to the bill were minors, others were trustees of 
heirs and devisees,and one was an aduinistrator. Appelleetsa 
testimony was therefure inadmissible, and this now seems to 
be conceded by all, including the chancellor, as indicated in 
his written opinion. Appeliece's statement as to an asreement 
at this meeting to pay him the fee mentioned, snd that ke 
should have #2 lien on any trust fund or funds for his fees, we 
denied upon the hearing by the other parties present at the 
meeting who testified. However, it sufficiently appears from 
competent evidence that it was understood at this meeting that 
appellee should represent the widow and heirs in conjunction 
With some proviinent attorney to be selected, 

Shortly after this meeting appellee drew an agree- 
ment, dated tay 4, 1905, which was executed by Frederick W. 
Clark, as trustee, and the widow and heirs, which is as fol- 
lows, omitting the lengthy recital of the names; 


"THIS INDENRTURE, KMede this 4th day of Kay, A. DB. 
1905, between * * * 

*“WITRESSETH: That wnereas it is desired by the 
parties hereto that said party of the first part as trustee 
as aforesaid be authorized to expend money out of the funds 
held by him as Trustee under the trust set forth in said 
deed of trust above mentioned, to be used and expended for 
attorney's fees and disbursements for and on behalf of the 
perties to this instrument; 

"ANP WHEDPEAS, the said Jonathan Clark being now 
deceased, the parties to this instrument, are all the pare 
ties beneficially entitled to the real estate and premises 
conveyed by said deed of trust and the proceeds thereof held 
by said trustee under the provisions of said deed of trust; 

“AND WEEREAS, the parties of the third part ine 
clude all of the children of the said Jonathan Clark, de- 
ceased, now living, and all of the children of the said 
Jonathen Clark, deceased, sho were living at the time of the 
death of the said Jonathan Clark; 

"AND WHEREAS, said children of said Jonathan Clark, 
deceased, parties hereto of the third part, are ali of full 
and lawful age; 

"HOW, THEREFORE, the said parties of the second 
and third part, direct the said party of the first part as 
trustee under the ssid deeds of trust above mentioned and 
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described, to expend and pay any moneys in his possession or 
control belonging to said trust either out of the principal 
of said trust funds or out of the income thereof or, partly 
out of the principal and partly out of the income thereof, 
for attorneys' fees and disbursements for and on behalf of 
the parties to this instrument, and that the same be so exe 
pended and paid upon the concurring direction of George 7. 
Clark, Fred ¥. Clark and ®hea Smith, 

“it is further agreed and understood that the par- 
ty of the first part be and he is hereby relieved of any and 
all liability and responsibility to the parties of the second 
and third parts for or on account of any payments so made by 
him, and such written direction of said Pred ¥, Clark and 
Shea Smith for any such paywent shall be sufficient autiority 
therefor and upon compliance therewith shall be a full and 
sufficient acquittance and discharge by the purty of the 
first part to the parties hereto. 

"It is understood and agreed that this insatruszent 
Shall be and it is hereby made binding upon the parties 
hereto, tneir heirs, executors, administrators and assigns, 

“IN GITNENSS YNOREOP, the parties Rereto have here- 
unto affixed their hands and sesls Bhe day and year first 
above written,* 


Subsequently, on June 17, 1903, @& written egreement 
was made between appellee and Prederick ¥. Clark, George T. Clakk 
and Shea Smith, the last three representing the widow and heirs, 
which is as follows: 


“We agree that the compensation for professional 
services performed by Arthur 5S. ¥Yright in the matter of the 
contest of the will of Jonathan Clark shall be the sum of 
$250.00 per month together with $75.00 per month and $50.00 
per month, respectively, for vr. Cox and for typewriting, a 
total of 375.0C per wonth. 

“after the ease is set for trial, if any adjourn- 
ment occurs after the ease is prepared for trial, or any de- 
lay thereafter in the proceedings occurs, the amount to be 
paid monthly as above shall be reduced to a sum consistent 
with all the services performed, if a continuation of such 
payment each month would amount to a sum greater than « fair 
compensation therefor; and the case shall be brought to as 
speedy a trial, as consistent vith a proper preparation for 
trial, and all proceedings expedited so far as proper and 
consistent with the circumstances, 

“This agreement dates frem May ist, 1904, and the 
gum of $1000 now paid te said fright for services performed 
prior to such date. 

"The foregoing montnly payments are in full of all 
demands for any services rendered by said Yright to the heirs 
of Jonathan Clark, except in the event of a settlement made 
with the approval of al] concerned, or except in the event of 
a successful issue, “hereby the will of Zonathan Clark is 
permanentiy set aside, in eitner of which events the compen- 
gation shall be such additional sum as lir. Shea Smith, Br. 
George Clark and Mr. Fred Clark or any two of tiem snall 
agree upon, 

"pated Chicagcs, Illinois, June 17th, 19035." 
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Liv. Cox, the attorney referred to in this agreement, 
had theretofore represented George f, Clark as executor and as 
one of tne heirs in the litigation over the will, and at about 
the time of this egreezent Cox was employed by the widow and 
heirs to assist appelice, and ir. Wathen 6. Moore was selected 
as the counsel in tne proposed litigation. Ghortly thereafter 
appelice and kr. Cox prepared a bill to set sside the will of 
gonathan Clark, which after revision by ir. Moore was filed, 

On Lecember 14, 1905, Alice Clark conveyed to her 
five children her interest in the estete of Jonathan Clark, 
creating wnat is called by counsel the *Alice Clark Trust.*® The 
deed was drawn by appelieec, and it recited thet it was made “for 
the purpose and with the intent of assisting my children in their 
litigation in relation tc the will or wills of my late husband, 
Jonathan Clark, in whicn i am desirous of rendering them such 
assistance as [ am able.* An annuity of £5,600 was te be paid 
to her, and she directs that said trustees shall “pay to such 
person or persons as to said Trustees, or a majority of then, 
shall seem proper, Such swe or gums of money as may, in their 
opinion, be necessary and proper for the expenses of the liti- 
gation now pending, or which may hereafter be brought concern- 
ing or relating to any will or wills, or alleged will of said 
Jonathan Clark, deceased, in all the courts in which said liti- 
gation shall or may te carried on, ot other litigation prosecu- 
ted by or on behalf of, or against, said estate, for counsel 
fees, solicitors’ fees, attorneys' fees, costs, and expenses of 
every kind and nature whstsoever, relating to said litigation 
and the judgement and discretion of said Trustees or a majority 
of them, as to such payments shail be final and binding upon 


all parties named herein.”* 
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In the litigation and negotiations for settlement 
wnich followed appellee took an active part. it is unnecessary 
to narrate the many moves made tiereafter, extending inte Janue 
ary, 1909, .wwen the litigation was finally concluded vy an 
agreement entered inte by all parties concerned, vuring the 
time of tne litigation appellee received his compensation of 
$250 a month and 875 8 month for br+ Cox, under tue contract of 
June 17, 1903. in February, 1909, appellee presented a bill for 
$50,000 for services in addition to the compensation he had 
glready received. Shea Smith having died on April 1, 197, 
Frederick Clark and George Clark, the survivers representing 
the widew and heirs in the agreement of June 17, 1903, in Kareh, 
1909, fixed the additional compensation of appellee at $2,500, 
whieh he declined to accept. in November, 1909, appelice filed 
his bill herein, ®ileging a contract to pay him $50,000 for his 
services and claiming an agreement thal this should be a lien 
en the "Fred Clark Trust*® and the “Alice Clark Trust.” The 
bill also alleged that the award by Frederick and George Clark 
was a nullity, freaudvilent and void, and prayed that it might 
be set aside. Alice Clark and all the children of Jonathan 
Clark, both as individuals snd trustees, and George t. Clark, 
as the administrator of the estate of Hunice F. Suith, were 
made defendants. In an answer filed the defendants denied the 
contract to pay appellee the sum ef $50,000 as his contingent 
or additional compensation, and denied tne alleged agreement 
for a lien upon tne funds of tue *¥red Clark Trust" and the 
“Slice Clark Trust." Other matters of defense were aiso set 
up, including the allowanee of $2,500 under the agreement of 
June 17th; it was also claimed as a bar to any reccvery tbat 
appellee had wrongfully conducted himself while representing 


the defendants as their attorney. ‘ne incidents of alleged 
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misconduct are set forth in detail, but as our opinion thereon 
is not involved in the conclusion we have reached we shall not 
recite them, 

Ve have concluded to reverse this decree, with in- 
Structions to dismise the bill for want of equity, in our ope 
inion sppellee was not entitled te relief in a court of chan- 
cery, for one or more reasons, 

The rule is that an attorney seeking to recover 
from a client on a contract drawn by the attorney at the time 
the relation exists, must show that the client was fully in- 
formed of its nature and effect. Ye quote at some length from 
Morrison v. Smith, 130 111. 504 (316): 


“The relation of attorney and client which existed 
betveen the appellants and the appellee has always been re- 
garded as one of special trust and confidence. The law 
therefore very properly requires that rll dexlings between 
an attorney and his client shell be eharacterized by the 
utmost faiimess and good faith, and it scrutinizes with 
great closeness al] transactions had between them. keechen 
on Agency, secs, 877-879. So strict is the rule on this 
subject, that dealings between an attorney and his client 
are held, as against the attorney, to be prima facie fraudu- 
lent, that is to say, the burden is not upon the ciient to 
establish fraud and imposition, but the burden resis upon 
the attorney to show fairness, adequacy and equity. dJen- 
nings v. EeConneli, 17 i111. 148. As said by tr. feeks: ‘The 
attorney who bargains in a wetter of advantage to himself 
with his client, is bound to show thet the transaction is 
fair and equitable; that he fully end faitnfully discharged 
his duties to his client, without misrepresentation or con- 
cealment of any fact materini to the client; that the client 
was fully informed of his rights and interests in the sub- 
ject matter of the transaction, and the nature and effect of 
the contract, sale, or gift, and was so placed as to be 
able te deal with his attorney at arm's length,' Geeks 
on Attorneys and Counselors st Law, sec. 268," 


‘the instruments of May 4, 1903, and December 14, 
1963, drawn ty appellee for his clients, ere silent es to any 
interest created thereby for appellee's benefit, They contain 
no auggestion 80 the widow and heirs that by executing tne 
same they were moking 2 contrset vith appellee, their attorney. 
Any lien there might be for any beneficial interest in appellee 


was in the nature of a secret lien, produced by the act er the 


_ 
* 























SE OF eg OE _t9e_oun 
ton Ltede o8 d900Be% OR, FAAP. OFF ls bev Loy 


. ‘i 2s 4 ands 
Ps. # . x q 7:32 é Prue eae WS 


<a ddiw. oitiahisnlieh ieiienan Sinema zs 
“qo tue «i. ,viiupe to samy sot [itd od apdmetv of 
-ando Ro dayom 8 ak Wiser oF doisites som eaw, oelts 
%EVE0e% oF yhiiovs youtctta aa jadi ai ofuz edt. . ‘ 
=i Yilwt now Jepdsto ois Jaddt wode Joum ,aseine motsas 
Sent Go_Ge!l omes 26 sdeup of .ds00TIo bas sivten. adi fos 
—— $4048) 208 LU OBL tit tee. — 


hesaixe dadiw iio hue youtedta to gmoisales oft” 
or ged ro eefteage off bas etnalisdge ‘oad 
 » SOL en? .aaeedhitioe Lae Jest) isiesge to * 
sisev sod agaifesh fn iadt eariupes vitoqerg UF OTSS 
O03 46 Linde caeile afd Dewy Je 

dsle costaisivaoe si bue ,diie? beep Bas o a 
ise . — ° jee 
 gtad ao oi.a edt el f@oitde of fORS-TTS . e088 .¥ 
_ @eotio ad bes Yowrosta an now Syd 203i ine® fms .« x? 
~ubustt 2 aming of 62 yen cae = Jentayes on ,bfer 


ins ads noGe Jon ek sebaud 3A) 
¢ —— eseor oebiud oat fod — —— at 


ome  .¥dines 4on youupsbs , * 
OdT* saxXso08 .1 vd Bice 2A 7 . es “as SRP 


Rhecwss of systnavds te subagrcd ——— 
ak moisosgasit oft tadd wore e al ,inolt 
bagaiedoséh Yilwlasist bee yfint ad sade? joLdasiupo. 
“25 19 noliataesex yettio Juonitiw ,imelis eld of es. 
aneiio vit Aaciu qiaetis eas of faltedan Joe% yous to. da 
die of2 mi adeoisd nk bee efagit ald te beatrotat vite oa 
to, J99i%e one enutam eat ban — 2* eat to tedsam ge 
ed oc ef saw in to .olse reer 
exe ow ' wttihyso w' 276 as. ¥evisdse ahd atin ‘gab, 
"BOS .o9r ,we. Fa etolosanged Baa Syoat 


. 
» 





* <9 isa 
* ot es Jnef{is eto ,asaello eid 10% seifleqqn ue ower et 
nlasaos ved? .¢iteasd & ‘ee Fioeqa tot Ydered? beret. 

St yalsvoone ys tant exited bas wobiw sd? of — 
.Yortesie tis 5 S ,eeffoges dthe ® gaitiom virev yous tke 
cetfogg nt saecosnt Yeats Tteded Yin WY GE ody im SGP Wee ML 

oF to Jon — — oti ile al ind 
Ps eter 


— — 


— Fi oct 





attorney while professing to serve his clients and this will 
not be tolerated between attorney and ciient. The rule is 
very strict even where tne language is clear ana the name of 
the attorney appears, but it is inconceivable that an attorney 
should be perniited to receive such senefitse as are here claim- 
ed, where the contracts purport exclusively to effect ether ends 
than those pertaining to avy beneficial interest in appellee, 
In the ahsence of evidence that his clients fully understood 
and agreed that the contracts were for the purpose claimed by 
appellee, there was a failure to shew that he was entitled to 
ecuitable relief. 

As there is ne competent evidence outside of the 
instruments tienselves tending to snow that it was agreed that 
appellee should have a lien, we sust find proof of suci ® lien 
in the construction of the instruments. suen construction dees 
not support appellee's claim, As we have indicated, there is no 
languaze used in the instruments which purports te create a lien 
for appellee, His name does not appear, and it is almost beyond 
possibilities, - certainly probabilities, - that the widow and 
heirs vould put themselves to the trouble and Burden of executirg 
formal decuments for the purpose of creating liens on their es- 
tates for the benefit of all attorneys who might be employed. 
it is reasonable to essume that attorneys did not need that 
assurance to induce them te render service; the ample means of 
the principals was sufficient inducement. 

The evident purpose of the agreement concerning the 
"Fred Clark Trust* was to protect the trustee in paying the €x- 


penses of the litigation out of tre fund in his hends. It was 
his authority so te de, The agreement in the *Alice Clark Trust” 


was made for the marifest purpose of essisting her children in 
the Litigation. it was made some wonths after the employment 
of appellee, and we cannot consent to the contention that its 


purpose was to create a fund upon woieh attorneys snould have 
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a lien, 

Examination of the instruments shows further not 
only that they did not provide for such lieas, but that they 
contain provisions which are inconsistent with an intention to 
create them. iy the terms of the agreement of June 17th ade 
ditional compensution was to be allowed appellee on the agree- 
ment of Frederick Clark, George Ciark and shea Smith, or any 
two of them, but no payments could be made out of the *Fred 
Clark Trust® without the concurrence of wll three trusteca, 
nor eut of the “Alice Clerk Trust* without the concurrence of 
three cut of five trustees. It does nat follow that becouse 
two oi tie parties te tke agreement of dune 17th might agree 
as to the amount of additional fees that this must be paid 
cut of either trust fund, for under the terms of the instru- 
ments creating these trusts something else must happen, wholly 
inégependent of the contrsct of June 17th, namely, the concure 
rence of three trustees under the ‘fred Clark Trust® and a mae 
jority under the “Alice Clark Trust.” Ye do not understand 
how the court could order payment out of these trust funds, 
contrary tc the plainly exeressed conditions fixed by the 
creators of these trusts that no payments should be made with- 
out the consent of a certain number of trustees. such an ore 
der of payment could follew only by censtruing ints these in- 
struments sosething not contained therein, and construing out 
of them something which is clearly and unequivocally contained 
therein, . 

fhe cases cited by appellee that equitable liens 
may be created in faver of a person or persons although not 
named, are mot in point, for, #peaking genereily, those are 
eases where by express terms or clear implications a trust 
fund or security was created for the benefit of a certain class 


ef persons, This is not the situation in the case before us, 
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where, as we have a@aid, the creation by these instruments of 
a fund or security for the benefit of attorneys was forciga 
to their intent and terms, 

it is also ciaimed as ground for eoultable relief 

that tae agreement of June 17th for additional compensation 
is an agreement to arbitrate the amount, and that by the death 
of Shea saith, one of the arbitrators, this agreement became 
& nullity, and that therefore the action of the two surviving 
arbitrators in attempting to fix the amount of appelice's 
award is void. Assuming this te be ihe correct theory of the 
nature of the ugreement, it foliows as a matter of jaw that 
the death of one arbitrator nuliifies tne agreement to arbi- 
trate and there was no ground for a court of equity to as- 
sume jurisdiction; there is nothing ealling for the exercise 
of any ciancery powers, if the award is void for the reasons 
stated, tnis is available in law. Yhe rule is stated in 3 
Cyc. 754, referring to arbitration and award: 

"The general rule that the existence of an ade- 
quate rexedy will prevent the invoking of equitable juris~ 
diction is applied here, and if the sbjections are such as 
may be pleaded oat law or are such as would defeat tne en- 
forcement of the award wienever it should be set up against 
a party ~- as where the invalidity of the award appesrs upon 
its face, or gees to the jurisdiction to show no award - 
equity will not interfere." 

fo the same effect are Hubbard v. liubbard, 61 Lil. 228; Nerth 
Braddock Borough v. Gorey, 54 Atl. {Pa.) 486; Ferson v. Drew, 
19 Yis,. 241. In Gardner v. Basters, 56 KE. C. 462, it was 
Claimed that the submissicn to arbitration was revcked, and 

the court said: "We will net enter uren this subject, because 
if it be true in fact the pleintiffs may svail theuselves of it 
at law.” We should not be understood as holding that tie 
agreement for additional compensation was a submission to are 


bitration, Ye have sizply considered appellee's theory of 


its character, without intending to imply assent thereto. 
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“any other points are presented in elaborate and 
thorough briefs by al) counsel concerned, but in view of the 
conclusion we have reached any comment on these points would 
be superfluous and merely dicts. 

Holding ns we @o, thet appellee head no right to 
relief in a court ef chancery, the decree is reversed end the 
eause remanded with instructions to dismias the bill for 
want of equity. 

REVERSED AHD RERANDED 


WiTH DIRECTIONS. 
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DELIVERED THE OPINION OF THe COURT. 


This action was brought to recover an amount paid 


by the plaintiff aa rent, for which the plaintiff was primear- 


ily liable, but which, it was alleged, the defendant hed azmmed 


and agresd to pay. The defense was, in substance, that while 


the defendant had made an offer to the plaintiff, yet evch offer 


was «withdrsen before any notice of its acceptance was commimicat- 


ed tc the defendant. Upon a trial tbsfore the court githeut a 


jury, the plaintiff had Judgment, from which the deferdant are 


peals. 


tne record shows the following facts: in Ostober, 1966, 


the plaintiff, an Indiana corporation having its princsipsl of- 


fics in Indianapolis, cccupied the secend floor of a building on 


Market strest, in Chicago, umier a lease sxpiring April 30, if12. 


Sefendant, a renting agent, had charge of sertain proémizes on 
Lake street, «hich he desired to rent to the plaintiff. After 


some negotiation, the precise naturs of shich is not disclosed 


by the evidence, the defendant, or Ostcher 7, 1999, prepared and 


submitted te one Sanford, the plaintiff's agent in Chisasd, a 


igass of the Lake street premises, ard with it submitted a letter 


addressed to the plaintit?, stating that “in consideration cf 


your closing 2 lease on the store at oo Zast Lake Street, this 


city, with this firm, we are zilling to enter inte the following 
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agresments as regards the floor which you now occupy at 75-77 
Market Street, eame being a second flcor, we hereby szrse that 
in the event said floor is not rented from Yay first, 1919, we 
will assume said lease from that date, lease rurminre for two 
years from Hay lst, 1919, rental at the rate of £1297.90 per 
year." ‘the letter further stated that "it is undersatscod*® that 
deferdant should haye the exclusive rerting of the “arket street 
premises; that "all inquiries on said space" should »« turned 
over to him: that he should receive a scomminsion 6f five per 
cent. of the firat yearts rental, and if rented pricr te Yay iat, 
1916, he should receive, in addition thereto, ore=-third of any 
rent that might be secured prier te that date; and that the 
plaintiff should "clean walla and ceiling and put plumbing in 
cordition if necessary" when it wacated the premises. Sanford 
forsaréed this letter ami lLesae to the principal office of the 
plaintiff in Indianapolin, and om cctcher 15, 1999, the plaintiff 
wrote the deferdant as follows: “We have mailed lease properly 
signed up for the stcrercom at No. 25 Lake ctreet, which no 
acoubt will be delivered this morning.” On Cetobser 24, 1900, the 
board of directors of the plaintiff formally voted ts approve 
the leass and to accept the defendant's offer to assume the lease 
ef the Market street premises. so direct notice of this action 
was given te the defendant, but the Lake street lease vas signed 
and delivered, the deferdant coliscted his commiesion for nogo- 
tinting the same, the plaintirr rencved fron Market street to 
the Lake street prexises, and the defendant placed his “rer Rent* 
signe upon the vacated premises. After auch remyval, the plain- 
tiff referred sll inquiries as to the Harket street preperty to 
the defendant. No tenant for that property was secured, however, 
at any time, ond the plaintiff was obliged to, ami did, pay all 
the rent for the same to the ond of the term of its leases. 
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Copies of two letters were offered in eviderce, 
which the deferdant claims tc heve written end ealled to the 
Plaintiff at its Harket street address, while the remevsl rasa 
going on. Plaintiff cleime it never received either of them, 
The first of these letters was deted October 27, 190°, and 
States: "ie have not as yet received an anawer to cur proposi- 
tion made tc you, 2¢ regsris second flcor at 75-77 ‘arket Street. 
Sane should be returned with sour sirmature attachsd. If this 
proposition is not returned to us, signed by your Firn, se gish 
te notify you that we shall consider asse mull and wold, provid- 
ed it is not mailed before November first, 1996." The second 
letter wae dated November 3, 1909, and states: “Ireemuach as we 
have not received our contract ac revcards our asouming the lessee 
on your second floor at 75-7 Yarket SGirest, with your siznature 
attached, we wish to notify you that wa will not consider cur- 
selves liable for sama." These tus letters conetitute the sole 
basis for defendant's claim that his offer was withdrawn before 
it was ascepted by the plaintiff. The Lake etrest lease, however, 
hed been executed ard delivered, to the knowledge of deferdant, 
prior te the date of the first ef theses letters. 

On May 1%, i¢19, the plaintiff vrote to the defendant, 
enclosing « bill which it had received for water tax upon the 
Market etrest premises from May 1 to Hovember 1, 1916, and re- 
questing deferdant to “Kindly seni « a check covering sass, as 
in our asreemgnt with you, you were ‘ec assume cur isase at £75 
Barket Street after May let." To this letter, the defendant re- 
plied: “There is some mistake in this, as you did not acespt 
our propesiticn as regards the lease or the secord fleor at 75 
Yerket Street." An agent of the plaintiff testified that he 
then went over to see the defendant “about hie repudiating that 
contract:" that defendant said the xarket astrest previses were 
not in a tenantable condition andi "suggested that we have it done 
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at once," which was done. 

Theugh the contentions of the defendant are stated 
in several ways, ail but one of them are based uvon the propo- 
sition that the defendant's letter of October 9, 1909, was a 
mere offer on hia part, which had no binding foree or effest 
unless the plaintiff not only accepted the eames, but clao seve 
notices of such acceptance to the dePerdant before the offer was 
sithdrawn. it is insisted thet no notice of the accestance of 
such offer was commmicated to ths defendant prior to May 14, 
1310, and that the notice ther sive was ineffectual, beeause 
the offer hod been withdram by the letters of Cctchor 27 and 


Hovember 3, 1207, In esses of this character, the rule recoce 


nized by the autherities is thet where it is apparent that the 


offer as made contemplates 2 foreal written acceptance as a ton 
dition precedent, then no contract is made until that is done, 
Seott v. Fowler, S27 Til, 104.} Sut unloss the offer requires 
such a formal assent to its terms, am acceptsmos may be implied 
or inferred from the condust of the person to whem the offer is 
made. {angioesm. Prov. Go. v. Frontiss, 187 i11. 503.} In such 
Case, proc? that the act required to be done haa been perfornsd, 


er that its perforsance han seer commenced in the manner preseribe 


€a by the terns of the offer, fe ordinarily suffisient avidence 


of the acesptance of the offer. (Perkins ve Badsell, 59 Ili. 214; 
ix v. Baldus, 7° Ill. 215; Plumb v. Gampbell, 129 111. 101: 
Anglo-American Drove 30. Ve Prentiss, supra; Yossi ¥. Pe ss, 

187 Ill. S89.) Of course, tho mere mental intertion of « perty 
tc acegpt such an offer is not sufficient. It is essential thst 
gush intention be either directly comminicated to the party make 
ing the offer, sr bs pupressed by the doing of soms overt act 
contemplated by the terwe of the offer, im such a way that notice 


will be presi « Slerk v. Potts, 255 ili. 185, 156. 
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In this case the offer of the deferdant did not, 
in teres, require any formal written acceptance on the part 
of the plaintiff. om the contrary, the terme of the offer 
were thet "In consideration of your closing a lease on the 
store at £o Nast Late Street, this city, with this firm, — « 4 
we hereby agree, etc." Zhen, therefore, the plaintiff executed 
the lease submitted by the defendant, and cave notice, by letter, 
that it hed done so, the condition of the offer was complied 
with according to its terms. Fy s0 doing, the plaintiff clearly 
indicated to the defendant its acceptance of his offer, and gave 
notice to him that it had already complied with the essertial 
condition ef the offer. After the offer of the deferdant had 
been thus accepted anid the defendant had recsived the atipulated 
consideration for his promise tc assume the Ilsase of the vacated 
presises, he could not thereafter revoke his offer. The attempted 
revcention by the deferiant's letter of November 3, 1099, was 
therefore of ne effect whetever, Sanford being dead, the alleged 
conversations with him weredearly inadmissible. (Soggett v. 
“Greene, 254 Ill. 134.) 

it ia claimed that when the offer wae made, the words 
*ge hereby accept the above propesition”® and a line for a signa- 
ture vere typesritten under the signature of defendant, indicate 
ing that a formal written acceptance was expected by the defond~ 
ant. There is nothing in the record to show by whom those words 
were written. ut if they were sritten by the deferdant, we 
think that the “closing” of the lease upon the Lake street pren- 
ises amd the letter stating that the lease had been signed, sere 
eqvivalent to a formal written acceptance. (Vogel v. Pekoc, supra. ) 

It is also claimed that the evidence shows that the 
Yarket ctreet premises were not placed in 4 tenantadle condition 

the plaintiff vacated the previses. The words *tenahtable 

eonditicr™ as used in the offer are followed by the explanatory 
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words: "viz: clean walle and ceiling, and put plumbing 

in conditicn if necessary.” ‘There was some evidence from hich 
the trial court could reasonebly have found that ro such #gerk 
was in fact necessary. The work was done, in any event, az 
soon a6 deferdant requested it to be done, ard there was no 
proof that defendant sustained any damage by reasor of this 
slight departure from the terms of the contract, if there was 
any such departure. if the work was necessary and was not done 
exactly at the time stated in the offer, that fact wonké mot be 


sufficient, of itesif, to exempt the defendant from all liability. 


After a careful consideration of the allered errors 
assigned and the srgwasnts of counsel thereon, we fird no 
substar:tial error in the record of which the appellant can 
complain. The judgment of the “amicipal Gourt will therefore 
be affirmed. 


APPIREED. 
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DELIVERED THR OPINION OF THE COURT. 


The plaintirr (appelise) leased a house om Lake avenue, 
Chicage, to rs. “ary Foley for three years from “ay 1, 1919. 
The defendant (appellant) in writing guaranteed the paymert of 
the rent, and the performance cf all covenants of the leszes. 
irs. Foley cosupied the premises from Nay 1, 1910, umtil the 
middle of March, 1911, when she moved out, having paid the rent 
up te that time. The plaintiff notified the guarentor and re- 
guested his co-operation in securing snother tenant for the un- 
expired term and in making @zitable repairs for that vurscac, 
tut he deciined to do anything unless he was released from his 
guaranty. Plaintiff then employed two renting agents te find 
a tenant and arranged with the janitor of an adjoining miilding 
te look after the property while it was uneccupied. A fire oo- 
curred on ApFil 16, 1910, causing the destructicn of a stained 
giass window and other damage. Ir our opinion, the preponderance 
of the evidence shews that the damaze caused by the fire was re- 
. paired within thirty days. In September, 1911, 4 ledy named 
seed offered to take a ligase of the house, previded she were al-~ 
- lowed to make sumdry repairs snd deduct the cost of the same 
from the rent. ‘this proposition was demmmicated to the guarantor, 
who at first expresesd a willingness to “co-cpsrate in any reneon- 
able way” but afterwards refused to do or consent to anything in 


the absence of his attorney, who was out of the city; whereupon 
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the house was let to Miss Seed under the condition mentioned. 
No rent, as such, gas paid by anyone for the period begirming 
April 1, 1211, and ending Jaruary 31, 1912. This suit wae 
brought to recover the rent for that period, ami upon a trial 
before a jury, a verdict was returned in favor of the lessor. 
from a judgment entered on that verdict, the guaranter appealed, 
The lease to “re. Foley contained the usual clause 

providing for re-entry upon default in the terns of the lease, 
and alse a clause (the seventh) to the effect that if the lessee 
should abandon or vacate the premises, the same should be re- 
let by the lessor for such rent and upon such terms as the les- 
ser might ses fit, ami if a sufficient sum should not ve thus 
realized, after paying the expenses of such re-letting and sol- 
lecting, to satisfy the rent reserved in the lease, the lesaes 
"acreses to satiafy and pay all deficiency." There was a further 
clause providing that “in case said premises shall be rendered 
untenantable by fire or other casualty, the lessor may, at his 
option, tersinate this lease, or repair seid premises wit hin 
thirty days, and failing so te do, or upon the destruction ef said 
promises by fire, the term hereby created shall ceass and deter- 
mins." The deferses urged upon the trial sere, first, that the 
lesser took possession of the vacated premises under the re-entry 
¢lauss ard not under the seventh clause of the lease; ani second, 
thet the premises were not repaired sithin thirty days after 
the fire cccurred. other grounds of defense were set up in the 
affidavit of morits, but they seem tc have been abandored, and 
are not urged ir this court. The cententions here made are that 
the instructions of the trial ceurt were inaccurate, mie leading, 
ard ignored the defenses interposed, and that the court erred in 
admitting certain evidence. 

 -Yhe instructions sere given crally. As transcri bed 


into the record, the oral sharge is divided into paragraphs, 
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without nusbere or other marks upon chem. For the purpose 

of criticlem and objection, defendant's counsel treats each 

of these psragraphs as a eeparete and distinct instruction. 
This practice is wholiy unwarrented, Where, ac in this caze, 
the inatructione are given orally and are siven as a contin=- 
wous and commected charme to the Jury. Greenburg v. Childs 4 
CO., #42 i111. 110. Counsel fellowed the sane practice in mak- 
ing t4s objections in the trial court. From the objections 
there made, 14 appears thet he cbjested te the siving of seach 
of the firet five parseraphs, hen the whole charge is read 
together, and not separated in this manner, we de not think 
the portion objected to sontains uny serious prejudicial error, 
Rhile some ssntensces in this part of the sharse ara onen to 
oriticiss, the charge as a #hole estates, with aubstantial ac- 
ouracy and fairness, the legal principles applicable to the 
fasts shosn by the evidence. The most serious cbhjection is to 
that sentence <hich etetes that "the burden of proof is on the 
defendant, to show by a preponderance of the evidence that he 
is not liable." Standing slone, this senterse is not only mis- 
leading, but erronesus. Sut when the sentence preceding it, 
and the sertence following it, are read in cennection with it, 
the mesring evidently intended to be conveyed, and which a 

fury of average intelligence gould undoubtedly underetand, is 
thet the burden is woon the defendant to show by a prepomiersnce 
ef the evidence that he was discharged from lisbility upon his 
{adzitted) susrantee, in the marmer claimed by him in hie affi- 
Gavit cf merits er affidavit of defense. The eords "burden of 
proof” are frequentiy ueed im this sense. (Ghissgo Union Trac- 
tion oc. Vv. es, 212 tll. @.} This view is supported by the 
fact that in a later paragraph of the charge the jury were told 
that *the burden of preof ie om ths — asbve her cass by 
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& preponderance of the evidence.” 

it was also objected that the court failed to instruct 
the jury as to the first claim made by the affidavit of merits, 
vigzs that the lessor re-entered and took possession of the va- 
cated premises under the re-entry clause of the lease, and not 
umder the re-letting slaues theraof. ws have searshe’d the 
record in vain for any evidence tending to proves thia claim of 
the defendant. We de not think that, under the evidence, there 
was any such *isaue”® te be submitted to the jury, ard hence no 
error was commltted in ignoring it. 

it is urged that it waa error to permit the witness 
Harmon to teatify that he re-rented the premises to “ise Seed 
under the seventh clause of ths lease. The question which brought 
out this answer was put by the court, and the abstract does not 
show that any objection was made at the time to the court's 
question, ror that any motion was made to strike out the answer. 
Hence the point was not properly saved for review in this court. 
While formal exceptions are umnecessary in trials in the Mumici- 
pal court, yet 1t mist appear that a ruling was “*made against 
the objection of the party complaining theresf,” before the rul- 
ing can tbe assailed in this court. (*umicipal Court Act, Ses. 
2%, Par.%.) 

It ia aise insisted that the court erred in permitting 
several of the witnesses to state that, in their opinion, the 
premises were in a “tenantable condition" at the time of the fire 
and after the repairs were made. The facts regariing the con- 
aition of the premises at such times were fully shosn aside from 
these opinions, and while it may be conceded that the opinions 
given on that subject wers inadmissible, we carmot see how ap- 
pellant was injured in ary say, and therefore hola that under 
the facts of this case, the error in this respect was harnlesa. 

the judgment will be affirmed. 

APFIRMEDs 
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DSLIVER BD THE OPINIOGE OF THE GouURT. 


i 
Appellee rescvebed & Judgment against appellant in 
the County Court of Cook County, in an action of debt, based 
upon section 2 of the Act of 1885, valeting to the sale of 
__- property under a power of sale ye a ams mortgage 
(Surd's Stat., Chap. ©5, par. 24. 9 that section provides that 
when property is thus gold, the mortgagee shall make out an 
itemized statement of the property sold, giving the name of each 
purchaser and the amoumt for which each article was scld, and an 
itemized statement of the expenses connects with the eale, "and 
shall deliver the same to the mortgagor, or some one of them in 
person or by mail, and if he fails se to do within ten days after 
said sals, ths owner of said property may sue for and recover 
one-third of the value of the property so scld from the mortgagee." 
It appears from the evidence that a saie of that cheracter was 
made by appellant under a power of sale contained in «2 chattel 
mortzage from appellee and one Hill to appellant. It was ad- 
mitted that the sale was regularly made, but it was eclsimed that 
no such itemized statement as the statute requires was ever “de- 
livered" to appellee either"in person or by mail." ‘The jury re- 
. turned a verdict finding the value cof the property scold to be 
$1950, and assessed the plaintiff's damages at one-third thereof, 
or $650. 
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Appellant urges ae srounis for reversal that the 
verdict is a sompromise and that one of the instructions Ziven 
te the jury was erroneous. As to the first point, there is 
ne evidence that the verdict was the result of any agreement 
among the jurors to reach « verdict by compromise. The amount 
of the verdict is within the range of the testimony of the wit- 
nesses as to value and is supported by some of such testimony. 
Appellant claims that the basis of walue should have been the 
value at the date of the seizure and not the value upon the date 
of the sails. The property was sold five days after it was seized, 
It was shown that it was in substantially the same condition at 
the time of the sale as when it was seized, and there is no svid- 
ence that the value was changed during the intervening five days. 
Hence, appellant suffered no injury, even if his contention is 
correct. We think, however, thse contention is unsound, as the 
statute seems to requirs the value to be fixed as of the date of 
the salc. 

The odjections to the instructicn ars, in cur cpinion, 
without merit. The portion of the instruction objected to is 
substantially in the — of the statute. Furthermore, if 
the use cf the words “deliver the save tc the mortgagor, or some 
one or other of them, in person or by mail” is misleading, ap- 
pellant cannot be heard to complain, for he himself offered an 
instruction containing the same language. fe do not think that , 
the instruction sssumes the existence of material facts. 

The attempt on the part of appellant to show that an 
itemized statement had in fact been "delivered by mail” te ap- 
pellee was clearly insufficient, as the witness testified that 
he could not say when he mailed the letter containing such atate- 
ment, nor to whom the letter was addressed. It was adeitted that 
it was not mailed to appellee. 


The judgment of the County Court will be affirmed. 
APFPIRMED. 
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“ MRe PRESIDING JUSTICE F 
DSLIVERED THE OPINION oF 7S vOURT. 


appelles recovered «¢ juisment for e2000 for personal 
injuries sustained throurh the alléged negligense ef appel- 
lants. & * 

In July, 1910, appellénts operated a stove repair 
. foundry and appellees was, ané hai been for eighteen months, in 
their exploy as a “chipper” of castinge. In doing this work, 
appellee used whist is called ar emery-sheel machine, “hich con- 
sisted of a atand aupporting a her'i zontal shett, st eash enc of 
which was an emery xheel about two feet in diameter, the shaft 
being revolved by seens of a vertical belt rurming ever a pulley 
geven inches in diameter, located en the ahaft between the tao 
euery sheels. <he portion of the belt nearast to him, ac he 
faced the machine, ram upward from the pulley. The emie of this 
belt were laced together with a leather cord. ‘here were four 





belts between the meteor and appslles's machine. The belt con- 
necting the sotor with the main shaft was ten or twolve inches 
wide. the others vers smaller. 

It seems that at times it besame necessary to “dress”, 
or grease these belts with graphite to prevent them from siip- 
ping. ‘That material ie prepared for use in round *sticks*, ten 
inches long and one inch in dismetor. The operation of dressing 
@ belt is performed by pressing one ené of a plece of such a 


"stick" against the irmer side of the belt while the belt is in 
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motion; and the safe way to do this is te press the “stick" 

of grease against the inner side of that part of the belt 

whish is traveling away froma the pulley, so that the hand of 
the operator may not be drawn by the moving belt into or tgainet 
the pulley. 

On the morning of the day before the accident, the 
appellee's foreman told him to “grease the belts.” appellee 
testified that he had never dene this work prior to that time. 
Several cther witnesses testified to the sontrary. Appellee tes- 
tified that he dic not grease the belts that day, because he 
"didr't have time." ‘There is mo evidence that he objected to 
the order cf the foreman at amy time or for any reason. Uhe 
next day, just before noon, the main belt elipped off its pulley, 
and the foreman, in going out to lumch, said te him; * Why 
didn't you grease the belt, so thet it would not fall offf" Ap- 
pelles replied: *i beaven't got anything to greas< it with," 

Tho foreman then told hic to "se te the storercom and get some 
ef the grease ani dress the belt.” Appellee put the belt back 
on the pulley and went @ut to iunsh. hem he returned, he wont 
to the sterercon, amd a machinist there gave him a piecs of 
graphite an inch and « half iong. Thereupon appellees started 
the machine and began to “dress” the belts. Us testifiel that 
the foreman save him no otver inmatructiong, and that "no ons 
showed me how to do it." Hie first dressed the main belt. ‘this 
belt ran up amd down in a mumner similar to the one on the omery- 
wheel machine. Appellee tock the piece of grease in his hand 
and pressed it against the immer side of that part of the moving 
belt which was going upward, moving the grease oack arxi forth 
across the surface of the belt for about Pive minutes. ue tes~ 
tified that this belt was fastened together with rivets, pre- 


senting am even, amicoth surface, but that when he held the grease 
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"tight" against the belt, “it jorked my hand up.” Appellee 
then, in a similar mamer, dressed another belt, which. ran 
horizontally. He did this by pressing the stick of grease 

down on the inner surface of thet part of the belt which ran 
towards the motor, ‘hen asked whether he "held the grease down 
tight" on this belt, he replied “*st very tight, becauss it 
would have taken my hand towards the pulley." “hen he had fin- 
ished dressing the aecornd belt, he procesded te dres@ the belt on 
the exery-whesl machine. Instead of pressing the *stick” against 
the inner surface of that part of the belt which wae nearest to 
him amd was moving upward and away from the pulley, he reached 
across about «a foot and a half above the pulley and pressed the 
atick cf grease against the part of the belt which was furthest 
from him and was moving downward towards the pulley. Aa he did 
this, the pieces of szrease in hie hand wae caught by the Laced 
portion of the belt and his ars was jerked down and caught be- 
tween the pulley ari the belt, resulting in a fracture cf the 
bones of his left forearm. 

the decier&tion alleges that it was the duty of de- 

ferdents to exercise ordinary care to furnish the plaintiff with 
reasonably safe machinory and appliances with which to worr, 

and not te order him to perform dangerous work without warning 
him of the dangers thereof; thet, not regarding their said duty, 
defendants negligently furnished hiw a bar of grease thet was 
“improper for use and defective, in that the same was worn out, 
too short, and liable te adhere te said belt whem the same was 
gpplied to ezid belt in motion," and negligently ordered plain- 
tiff to use and apply the same to the belt while in motion, 

“of the dangera of which the defendants had notice, but of 

which the plaintiff did not have notice;" andi that while the 
plaintiff, in the exercise of due care, and "in pursuance to 
eaid order, relying thereon," was using the bar of grease on the 
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odin 
moving belt, *the 83.58 nines and edhered thereto,” and his 
hard and arm were caught and injured. 

Tt 12 very clear frem the eviderce that there waa 
nothing defective or unsafe in any of the machinery or appli- 
ences furnished by appellanta for the use of appellee, ‘here 
is neo evidence tending te prove that the bar of grease furnish- 
ed to appellee was “worn out, too shert arci ifable to adhers* 
te the belt, or thai "the same stuck ard sdhered theretc.* 
it is ciear thet whatever danger was involved in doing shat 
appellee was told te dc, eas net omiy plainly apparent to any 
person of ordinary intelligence, but was fully knewn to appellee. 
Eis own evidence showe that ke knew that if he applie? the grease 
te the immer side of that part of the belt that waa morins toward 
the pulley at any point within arm's length sof the pulley, thore 
was danger that his hand would be caught amd injured. fhe order 
or direction of the foreman was a general ome - to *srease the 
belts.” Appellee knew how this was done, and how it sould be 
sately dons. fe chose a different methed, for no appareht rea~- 
sen. wthatever danger there was, he oreated by the manner in 
which he performed the task. 

im Le Ge Helis GGe Ve Swift, 215 ill. 307, 313, it is 
said: “@hers the servant is specifically directed by hie super- 
lor te do the work in 4 dangerous marner, and injury results, 
he say recover, uniess, indeed, the danger «as |e¢ imminent that 
& Teasomebly prudent man wovld not have incurred it. + + » 
there, however, the employes is not directed te de the work in 
& specific manner, but is given a general order to perform the 
tesk amd is himasif left to use his omm discretion as te the mane 
ner in which the work shall be dons, and there exists a cafe way 
end a dangerous way, which are squelly oper te hin, if he selects 
the unsafe method throuch heedlessness or because it involves 
less exertion cr his part, and injury to his persen results, he 


























ait bus ",otoneds — — —— 
cow — 
— v2 yrerisioun ond 9 yaa a2 oust To oye vote 
— eeliogza Yo cau od To? aonationse xt — 


- ae 


—X 


a — 
— 


efsatt toe te oot, tum soap" — 
_ *gteanad renestho bre Aoute emee edz" Gadd 16 
< date gabon at bewtowd sek epnnb woreda Sat 
. WAR of Inoweqya vintalg ylno som ase .oh OF DLOBm 
soelioqds az cron ylint sas dud ecomoghifodat - : 
enseng. ari? Fottqge od 2! tata ward ed tact swoste 
bramrot grtvor nor Joris tLed ods fusg dats te obhta 
orveri! toLfem edt to siggnes o⸗sa⸗ midetw atoa wa — 
TORTS ect - deri bite Sefyuice ad hivow Beat etd re e : 
“ed? eanety® @ - otto lemme: bs caw Hem atOm ort. Ye —8 
od Kiros $f) ‘reel bur ont cate abit wod word iivaaa Pe: 
— SMP42Gc) Vo <0 yboriten suereTDEh « : aede. oii, | 
St wanen edt xe Reduste od shaw onett semmat — 
woot ott —— — * 
at at «282 ,2DE —— —— 292 sfed Died & 
mneque att yo Setoerls yileshitoege ek inavise eds — a ; 
3 — ——— yurtel bas ,.26e7em —A—“ ook txow ons eb ke 
facts 2 ~eaFaet on one <emttebh odd —J seeoiau, . 
<9 > .dt berwoat ered don Diver cam aaobicaa ⁊ 
ant tren ont oh of Sesoonsh Jon af eeyosgae eds. 


@02 aot: *¢ Of tebto fetoneg.s Bovia as Sent — — soem, 
—am efi ©! na sottenoath axe elst.cas os #208 ateraio — 
You otee 2 slialge eweds fete ,enob od [fede wow ons — 
s#oekon ed It grit of wwe yElayee exe dotie, — maroragaad / 
eeriownt 32 ex. aced xo esommcelheert dysoruts bodsem 

od utismsy monteg «tt of yutah ban gdrog eld so qoteuexe eeel 


> mi 


canzet recover.” 

. under the allegations of the declaration relating to 

the allegeé mezlizent order it was incumbent upon appellee, 

in order te overccme the objection of avsumed risk, to show 

thet he did not know, amd was mot chargeable with notice of, 

the danger involved in somplying with the order of the forerun, 
and that he relied upor such erder as an assurence that the work 
might be esfely performed. Ir Republic Irom & Steel Co. v. Lee, 
SRF ili. 245, S58, it in seid: “am exception to the 4octrins of 
assumed rick existe wheres a servant is ordered ty hie master to 
ao oertain work which fe attended with denser of which he fe not 
fully cognizant, and he relics wpen the order te — aes an 
assurance that he may safely perform the task." In tha seme 
case, however, it wac held that thia exception doer net apply 
where the injured emsicyes Rac full and semplete knowledce of all 
the dergers attendant upon « sonpliance gith the alleszed nesli- 
gert order. “it is only where the servant has been misled by 

the order of the master thet the exception exieta." (ibid. p. 
2593.) There iz no svidensa in this case tending te srovea that 
appeilee did not have full notice of sll the dangers attersdant 
upon the work of sreasing the belts, cr that he was micled in any 
way by the order of the foreman, There was nothing pereuptory 
in the order er direction of the foreman. #e had amole time for 
reflection ané full opperturity to know and arpreciate the danger, 
ami te exereiee such eare for his own safety ac a reasonably pru- 
dent man would have exercised umier the savs sircunetances. Ye 
are unable to esgape the comolusion that the evidence wholiy 
fails to shew any nezlicerse om the pert of defendarts and that 
it slearly shows, not only thet the appeliesea assumed the risk of 
injury, tut thet his infury ass due to hie osn want of rassonable 
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¥or the reasons stated, the jJuigment of the superier 
Court will be reversed without remendinz. 


| J3UGGHENT REVERSED. 
Finding of facts tc be incorporated in the judement: 

| The sourt finde from the evidence that defendants «ere not 
guilty of the negligence charged in the plaintiff's declaration: 
that the plaintiff, at the tise he wae iniured, was not in the 
exerciss ef ordinary csre for hia own safety: that hie ?fallure 
to use such aare proximetely contributed to nie injury; and 
thet he had full and complete knowledse of the danger attendant 
upon the task te which he was assigned, and assumed the risk of 
injury therefrom, 
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MARIE Se RIVE, ) 
Appellees, } APPEAL FROMM 
VSe ; SIRCUIT LOURT 
WARNER HOTEL COMPANY, a " K COUNTY. 
Jorporation, 
Appellant. } ©. ry 
f 
| 6 1 ile 3 1 7J 
—J HE. PYRSIDI¥G JUSTICE FITCH 
. a 
DELIVERED THE OPINION oF THS COURT. 
_ in this case the piaintazy recoversi a judgment for 


$4800 for injuries slileged to Have been sustained through the 
gefendant's negligence in failing te use reasonuble care te 

> keep a window in « réagonably gaffe condition. it is urged, 

with earnestness ani force, that the syidence of the plaintiff? 

as te the marmer in which the accident occurred is highly im 
probable. As, however, #6 havea reached the conclusion thai the 
judgment wast be reversed because ef the errors hereafter noted, 
we refrain from expreasing any opinion as to the welght of the 
evidence further than to say that, in our opinion, the plaintife's 
gase ia not so clear upon the facts that we would fesl justified 


im Aoliding that the errers sommitted werg nct prejudicial to the 


defendant. 
During the examination ef the jury, plaintiff's soursel 


asked the firat juror, #ho was 4 salesman, the following question: 
"yo you know anyone cormected with the Aetna Insurance Company?" 


vhree other jurors wers a%ked: “Se you carry casualty ineurance?”, 


oF 


or a similar questicn. These queationa were objectes te as in- 
e dicating and suggesting to the jury that the 4efendant gas in- 


aured against liability by the aetna insurance Company and that 


the defense was being conducted by it. vhe court sustained the 


~ 
ebjections, but when 4sfengant's counsel moved to withdraw a 


S juror and continue the case on the ground that the errer was not 
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cured mercly by sustaining the objections, the motion was over=- 
ruled and em exception taken. 


in Eemny ve Marquette Gement UGe, 242 ill. BEG, 404, it 
was said: “While the jury were being impaneled aprelle< was per- 
mitted to ask certain jurymen, ‘Are you acquainted with any of the 
efficers or agents of the Aetma Insurance Company?' this question 
was improper, and the objestion io it shovld have been sustained 
by the triai court. (Eidorado Goal Co. ¥. Swan, 227 Ill. 589; 
YoUarthy v. Spring yalley Soal Gos, 232 id. 473.) 26 do not think, 
however, taking into consideration the entize recerd, that rever= 
sibie error was comaitted im permitting thigz question to be 2ared.* 

in uidersde Yosi So. v.« Swan, supra, it was arged thet the 
judgment Se reverse? because appellee's ccoumasl asked questions of 
certain witnesses implying that an insursnes company was defending 
the suit; and though objections te the questions sers promptly 
sustained by the trial sourt, the iatpreme Gourt said {s. 594): 
“The conduct of counsel in tive: seeking toe place before the jury 
matters mot involved in the issue ia censupradisa in the hisiest de- 
gree, ani if the smaunt of the verdict were subh as to raise a 
suspicion in owr minds that the jury had been influenced by this 
misconduct, or if the case were a slose one on the facts, we would 
not hesitate to reverse the judsment fer this reasen alone. 3ut 
since the verdict was rather below the usual amount awarded ehere 
the injury has been sustained auch as the evidence shows here, 
and the cass is reasonably clear on the facts, there is no reasen 
to suspect that the jury were actuated by arejudice or passien." 

in Astitus v. spring Valley Cosi Go., 246 ili. Sa, 2 
aimiler question arose. It wus there said (p. 54): “Yhs atterney 
for defendant in error inquired ef two of the jurors, om their 
voir dire, if they wers interested in any casualty company which 
insured employers Gf lseber against demases for injuriss te an- 


ployees. The court sustained am objection to that course of ox~ 
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oe 
amination. Such examination, if made for the purposes of on- 
abling counsel to exercise their right of peremptory challenge, 
was scold in Iroquois Furnace Co. v. NCCre@a, 191 Ill. 340, +o be 
proper. The trial court enstained an objection to the examination, 
and doubtless was of the opinion, from the character of the ex- 
amination and the persons whe were being interrogated, that the 
questions were not asked for the purpose of exercising the right 
of peremptcry challenge of said jurors, but that the examination, 
under the authority of uoCarthy v. Spring Valley Coal Co., 252 


‘ill. 475, was improper. As the amount of the verdict ia not large 


considering the defendant in error'se injuries, end «s the objec~- 
tion to the examination was promptly sustained by the trial court, 
we think, sithough the examination may have been for an improper 
purposes, its effect was not prejudicial and that the judgment of 
the trial court should not te reversed by reason of such examin- 


ation. Im a case, however, where the verdict is large and it is 


net apparent the exsmination was for the purpese of exercising 


the right of peremptgry challenge, under the authority of the 
MoCarthy case we should not hesitate te reverse a judgment where 


the fact thst the defendant, an empleysr of labor, was insured by 
& casualty company against dasages fer injuries to his employees 
had been improperly brought before the jurors during their voir 
dire.” (italics ours.) 


in the latest case upon this subject, sithen v. Jeffery, 





25S ill. 372, the following questions were put and answers 
followed: "Ge you know ur. Jackson?* - "No." "Mr. Snow, here?* 
"xo." “The fravelers Insurance Company?” - oc answer. As to 
these questions the court said fp. 374): "The purpose cf an 
attorney in making such inquiries as were allowed in this case is 
to inform the fury that a defendant is insured, and such en exan- 
ination is improper,” citing the Swan, “oCarthy and aetitus cases 


above mentioned. In the sams case it is also said: “It is the 
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right of an attorney to ascertain whether a juror has any in- 
terest in or relation to claims or suits of the same character 
ae the one being tried, for the purpose of exercising the right 
of peremptory challenge, (iroguoia Furnace Go. Ve HoCrea, 191 
ill. 340) but that can be readily dene by an examination which 
would net lead the jury to understand that the defendant is in-~ 
sured against liability and ia without substential interest in 
the question of damages.” 

Upon the authority of these cases, we aro constrained 
te hold that the questions propounded to the jury in thie case 
were not only improper, but that the motion to withdraw a juror 
and continue the case should have been granted, or the jury should 
have been diasiesed and an entirely new panel called. ‘The fact 
that the trial court sustained objections to the questions indicates 


that the court did not consider the examination as made fer the 


purpose of enabling counsel to exerciss the right of peremptory 
chellenge. This was the view taken by the Supreme court in 
Mithen v. Jeffery, supra, es to the purposs of asking such questions. 
Under the facts of this case, we sre unable to say thet the effect 
was not prejudicial. Nerely sustaining the objestions to the 
questions did not remove the real ground of objection. fhe harm 
was done when the improper questions were esked, and the error 
could only have been cured by dismissing the entire panel of jurors. 
We are also of the opinion that it was reversibie error 
for the court to permit so-called “experts” to testify as to the 
effect upon a window pane of permitting the glass to beseme Loose, 
gueck epinions were clearly imadmiesible. The matters inguired 
about were matters of common kmowledge and not the subject of ex- 
pert testimony. In view of the fact that the plaintiff's case 
rested almost eholly upon her own evidence, the effect cof the so- 


called expert testimony was te give undue weight to her evidence 
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by the apparent support of disinterested witnesses cf high 
character, whe in reslity, mew nothing of the facts in the 
case. For the errors indicated, the jJustement of the Circuit 
Gourt will Se reversed ani the onause remamied for a new trial. 
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LOUIS Le LETTIERE, 
Defendant in Error, 
ERROR TO P 


VSe 


) 
) £ 
J MUNICIPAL “COURT 
Ne. Le BLACKMAN and - - 
) 
) 


LEONARD J. WILLIAMS. | 


He Le HOACKEAK, \ 
Plaintiff in irror. 


/ OF CHICAGO. 


13% 74. 336 


MR. JUSTICE GRIDLEY ORLIVERED TRE OPINFON oF THE coURT. 


Leuis L. Lettiere, plaintirr, oonmenced ar action of 
the fourth class in the Nunieipal court ef Chicago to recover 
the sum of S95 from He Le Blackman-énd Leonard J. Williams, de- 
Pendants below, Zor/ commissions on the sale of certuin real es- © 


(3? 


tate, which sun, ag absense in the statement of clain, ("defend- 
ants agreed to apply con the purchase price of.4 lots in Clark- 
dale, «hich lots plaintiff agreed to buy, but which defendants 
on request refused to transfer to plaintiff, after tender to 
defendants of the balance of the purchase price. H#lackman alone 
was served with summons and he enterea his appearance. The sume C. 
mone was returned "not found" as to Williane.© the nature of 
Blackman's defense was, a6 disclosed from his affidavit of merita, 
that he was not jointly liable with Williams to plaintiff? in any 
sum whatscever, and that plaintiff was rot entitled to recover 

any qnunissions from sither of the defendants. ‘he cause was 
tried before the court without.a jury, resulting in a finding 

of the issues against Blackman and the assesement of plaintiff's 
damazes at the aum of £95. A motion for a new trial was overruled, 
and judgment was rendersd against Blackman for $95 and costs, 

which judgment he seeks by this writ of error to reverse./ 70 
appearance or brief has beer filed by the plaintiff — ie 

this court. 
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From the “statement of facts" signed by the trial 
judge we find the follewing: Im June, 1999, Blackman entered 
inte a partnership with Williams in the real estate business 
at Noe S705 Wentworth avenue, Chicago. In Jume 1910, Blackman 
caused notices to be published in two newspapers published in 
Chicage to the effect that said partnership theretofore existing 
under the firm name of Williams & Backman had been dissolved, 
but that Williams would comtinue the business at the same place 
"under the name of Williams & Elackman". Prior to the publication 
of said notices plaintiff had had no business dealings with said 
firs. Some time in December 3910, plaintiff had a conversation 
with Williams at said place of business. At that time the name 
shown on the premises where said business was being conducted was 
that of "Williams & Blackman". W#illiams told plaintiff that if 
plaintiff could find a buyer for certain premises at No. 3750 
LaSalle street, Chicago, he (Williams) would allow plaintiff a 
commission ef §40 to be applied on any real estate plaintiff might 
afterwards purchase. Plaintiff foumd a purchaser and said prem 
ises on Lasalle street was transferred to said purchaser. About 
this time Williams also told plaintiff that he would pay plain~ 
tiff a comsiasion of §5 on each lot in "Clarkdale" that plain- 
tiff could find a purchaser for, said commission to be applied 
on any real estate plaintiff might purchase. On January £8, 1/1l, 
Williams gave plaintiff the follewing paper: 
"Buy and Sell Chicago Real Nstate at 
Private or Judicial Saie. 
Estates Managed, Rents Collected, 
Leans Made, Insurance Placed. 
Builders and Contractors, 
Painters and Decoraters. 
Williams & Blackman 
Tel. Yards 5154. 2706 Wentworth Ave. 
Chicago, Illes, Janae 28, 198i. 
This is to certify that Lewie Lettiere has a 
commission of $40.00 due him from the sale of 
3750 La Salle St. to be applied on anything he 


may buy from us. 
Lecnard J, Willians."” 
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During the month of February 1911, Williams delivered 
to plaintiff a certain written contract signed by Blackman and 
plaintiff, dated February 8, 1911, by the terms of which plain- 
tiff agreed to purchase at the price of $160 four lots therein 
described in “Clarkdale” and Blackman agreed to sell the same 
at said price, and to convey “or cause to be conveyed" the same 
to plaintiff. The contract further provided that plaintiff had 
paid the sum of $40, as earnest money, to be applied on the pur- 
chase when consummated, which earnest money was to be held by 
"Williams & Blackman for the mutual benefit of the parties con- 
cerned." This sum of $40 was the sum which Williams had agreed 
plaintiff was to receive in the manner above mentioned as his 
commissions on said sale of said LaSalle street premises. By 
the terms of said contract, also, plaintiff agreed to pay, with- 
in five days after the title to said lots had been accepted by 
him,the further sum of $120 “at the office of Williams & Black- 
man", provided a warranty deed conveying said four lots to plaine 
tiff should then be ready for delivery. Blackman testified that 
said contract was brought to him for his signature by Williams, 
and that he did not know plaintiff until July 1911, when plain- 
tiff came to his office and made the tender hereinafter mentioned 
and demanded a deed for said four lots. One Gildersleeve was 
the owner of the “Clarkdale” lots. Blackman testified that he 
had an interest therein by reason of an agreement with Gilder- 
sleeve. 

Subsequently to the delivery of said contract and during 
February 1911, plaintiff consummated sales of 11 other Clarkdale 
lots to three different parties. Two of these parties each tes- 
tified that the sales were made through plaintiff by Williams at 
the Wentworth avenue office, where part of the purchase price was 


paid to Williams, and that subsequently the final payment was made 
to Gildersleeve, at his office, and the deeds there delivered by 
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him, In the spring or summer of 1911, Williams left Chicago 
and “disappeared". Gildersleeve testified that he never re- 
eeived the part of the consideration paid to Williams on the 
sales of said 11 Clarkdale lots, that Williams "disappeared 
with the money", and that he (Gildersleeve) and Blackman "divided 
the loss on these different lots for the money whim Williams 
had received.” 

in July 1911, plaintiff called on Blackman ard tendered 

him the sum of $45 and demanded a deed for said 4 Clarkdale lots, 
At that time he claimed credit, on the total purchase price of 
$180, for the $40 mentioned in said contract for cormissions on 
the sale of said LaSalle street property, and for $55 as com- 
missions for the sales of said 11 Clarkdale lots (at $5 per lot 
as agreed by Williams), and $20 az commissionae on the said 4 lets 
which he had agreed to buy. Blackman refused the tender and re- 
fused to give plaintiff a deed, “claiming a balance of $120 in 
cash." tm the trial plaintiff did not claim the $20 on said 4 
lots as the sale was never completed, but did ciaim the sum of 
$95 for selling the LaSalle street property and the said 11 Glark-~ 

‘dale lots, no part of which sum had been paid him. 

We cannct say that the finding and judgment are contrary 
to the evidence and against the law, as contended by counsel for 
defendant. While Bleckman testified that in June 1910 he and 
Williams "agreed to dissolve" the partnership and he caused the 
notices of dissolution above mentioned to be published, it does 
not appear that the partnership wes then in fact dissolved. and, 
in our opinion, the acts of Blackman subsequent to December 1910, 
as disclosed by this record, were such as would render him liable 
to plaintiff as a partner with Williams, even though it was the 
intention of both partners in June 1910 that Blackman should re- 
tire as a momber of the firm and the business be continued by 
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Williams alone under the firm name. (50 Cyc. 877; Fisher v. 
Bowles, £0 Ill, S96; Ellis’ Admihistrators v. Bronson, 40 Ill. 
455, 457; Chicago T. & S. Bank, v. Kinnare, 174 Ill. 358, S62; 
Wilson v. Roelofs, 86 Ill. App. 480, 483.) 

Counsel further contends that the tender 6f $45 by 
Plaintiff to Blackman et the time the former demarded of the 
latter a deed to the said 4 Clarkdale lots was inavfficient, 
because, as counsel argues, a broker selling land on commission 
carnot claim commission where he becomes the purchaser himself. 
A sufficient answer to this contention is that Blackman did not 
refuse the tender om this ground. He in effect refused to sive 
plaintiff a deed to said lots wnless $120 in cash was paid him, 
and the evidence clearly shows thet plaintiff was entitled to a 
credit on said $120 of the sum of $55 for his services in sell- 
ing the said 11 Clarfidale lots. (38 Cyc. 154; Thayer v. Meeker, 
86 111. 470, 473.) And in ovr cpinicn the dead to said 4 lots 
having teen refused him, he in justice and right was entitled 
ho recover the $40 mentioned in said contract of February Sth, 
(Sryson ve. Crawford, 68 I1l. 362, 365) and also the said sum of 
$55. The judgment is affirmed. 
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ALBERT ROTHBAUM and MANDEL 
ASTRAHAN, Co-partners as ROTH- 
| BAUK & ASTRAHAN, 


Appellees, EAL FROM 


sy 


vs. GOUNTY COURT 


SAMUEL SOLOMON and SRRAH 
SOLOMON, his wife, and MORRIS 
SOLOMOR and SARAH SOLOMON, his 


| wife, 
Appellants. 


COOK CCUNTY. 
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WR. JUSTICE GRIDLEY DELIVERSD THE GPINION OF THE COURT. 
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Albert Rothbaum and Handel astrahan, co-partners in 
business ard duly licensed rete} real estate brokers, commenced 
an action in the County court of Cook county against appeliants, 
defendants below, to recover cortets commissions claimed to be 
éue them. ‘The case was tried before a jury. At the time of the 
trial none of the defendants was present in court and ne evid- 
ence in their behalf was introduced. The court instructed the 
jury to find the issees for the plaintiff and to asseas plain- 
tiff's da~agzes at 8600. Subsequently, during the argument on 
the motion for a new trial made by the defendants, the plaintiffs, 
at the auggestion of the court, entered a remittitur of 4409, 
ana the court thereupon refused to grant a new trial and entered 
judgment against the defendants for $200. This appesl is taken 
from that Judgment. 

It appears from the evidence introduced by the plain- 
tiffs that, as a result of their negotiations and labor, a writ- 
ten contract was executed on March 23, 1912, by arsi between Rosa 
Regal and Abraham Regal, her husband, ae first parties, andi the 
defendants, as second parties, in and by which said first parties 
agreed tc convey to said second parties certain premises known 

~ as 13509 & 13511 West 12th street, Chicago, ami said second parties 
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agreed to convey to said first parties certain other premises 
in Chicagc, Imown as 1317 S. Morgan street, ard 1129 5. Wood 
street, and to pay to said first parties the sum of $1313, all 
deeda to be passed within 30 days. It was further provided in 
said contract that said first parties were to pay to plaintiffs, 
as brokerage fees, the sum of $496, payable only ir the event 
that the deal was consummated, unless the failure of censumma- 
tion was due to the fault of said first parties. And it was 
further previded thet said second parties (defendants) were to 
pay, as brokerage fees,tc "A. Rothbaum and #. Astrahar $290, to 
be payable only in the event that deal is consummated, umleas 
failure of coneunmation is dus te fault of second parties." 

Plaintiffs commenced the suit on Jume 15, 1912. ‘The 
sheriff of Gook county was directed te summon the defendants, 
Samuel Selomon and Sarah Solomon, his wife, and the sheriff of 
Alexander county was directed to summon the defendants, Yorris 
Sclomon and Sarah Solomon, his wife, and the two last mentioned 
defendants were duly served by aaid sheriff of Alexander county. 
Plaintiffs filed a declaration consisting ef the cemmon counts, 
to which was attached an affidavit stating that plaintiffs' de- 
mand was for commiasions earned and that there was due plaintiff 
from the —— the sum of $600. On July 19, 1918, all of 
the defendants filled a joint plea of the general issue. None of 
the defendants filed a plea denying joint liability. Accompany- 
ins said plea of the general issue wae an affidavit of an agent 
of all of said defendants, in which it wae stated that affiant 
verily believes that the said defendants, and each of them, have 
&@ good defense on the merits to the whole of plaintiffs” demand; 
that these defendants, on “arch 25, 1/12, entered inte a contract 
of exchange with Rosa Regal and Abraham Rogal, her husband, for 
the premises therein described; that before entering into said 


sontract plaintiffs, who were acting as brokers and aisc as agents 











, fe 

>, th 

: 

2 

- 

+) os aga 

re: 3 — 
‘4 . 7 = 

ee ee) og ee © 


eect = ai 
asatvetg tedso0 slatres setstaq te1lt blae of Yevmos OF» 
boow «8 CSil tne .Soeuhe maysee 8: SLEL as 
[ie .Sf0L8 Yo aus sit eetdaaq Sextt bles of yaq 
at bebivotw tect¢uwt ean ti ovad 08 abidiw Boneng ed 
eMitestale of yar of oxew colizog sent? bien tadi 4 : 


ie 


* 






ae 


OR aaa 


* 
J 


~namvenoo Yo owls? off seein: .detamuence cau seb © 
saw ot bra -noliiag set? Stes Yo Sus offd 09 eis Wl 
of etow (sénabreteb) ositdisq broowe bise acts pb pevong 
0% .00G3 madetéeA .* bre muadddon .A” of weet egetedomls 
".eelivaq boooes to tivet of oh af. 
ot .M6°L .OL om. mo sive od? heomemmeo 
eadnetureted sit acemm of Lsgoetlt ase ysresoo feed 
Yo Triveds odd bn yoitw abt ymoseles dewel bas 
eirto!  .admabneteh srid stomsue of betoethbS eav 
benolinom taal ond ent has ote eld ~remoLod Hae) 
-yanuoo ‘rebaexeia lo Titel Bios yd bevtes ylubd etow edmale 
LadmUEd moans edd Yo gxtéatenco molists loeb a helit 2% 
-of 'eTiiietale sad? anbtede Sivabitts ao befestia i 
YWitnisic ev aww eters sort na hewsee enoteatsimes cto? © 
to fis ,Sf@k .Of yist xd ,008§ To ae ere 
tO ero% -omsal Legere, ed? ‘te selg dntot » bef!?. 
~Yraqnoona s¥tiiidahi autot gntymeb selfq e belid. 
dmege “se ic sivehitie me sow eyeeal Letenen eff to s0eig 
domitin Jaci? petajo see ti doldy at ,esapbreteb biea Io 
nal 1—[ 4 
rhnameb "er lictelg W eledu enf9 09 etirem edd wo eanwteb J— 
— — — — ———— — —F 
————— « —— ania agmegpiannee 
btee ofnt yabvotae o1ted sand ghedieneed mtetedt enntwony aa 
eftmegs ef cals bre c1efom se yakton etéw odw e8Ttlielalq sostsiaoe | 


















ae 
of defendants, Palsely represented to defendants that the 
premises owned by said Kosa Rogal, including the plumbing, 

were in good condition; that defendants, relying upor said 
false representations and believing them te be true (although 
plaintiffs well knew the same were untrue) entered inte said 
contract of exchange; that it was provided in said contract 
that defendants were to pay plaintiffs the sum of 3209, as 
brokerage fees, only in the event that the deal was consummat- 
ed, unless failure of consummation was dus to the fault of de- 
fendants; that after entering into said contract of exchange 
defendants discovered that the said representations sade by 
plaintiffs were untrue, that the plumbing was in poor condition 
and out of repair: and that om account of said false represen- 
tations of plaintiffs, and not through the fault of thess defend- 
ants, the said contract was not consummated. 

On the trial four witnesses testified on behalf of plain- 
tiffs and they were cross-examined by defendants’ attorney. The 
plaintiff, Albert Rothbaum, testified that about three or four 
weeks after the signing of the contract he had a conversation 
with the defendants, Samuel Gclomon and Sarah Solomon, his wife, 
and that they both told him that defendants had decided not to 
consummate the deal and that they would pay plaintiffs their 
commissions; that the deal was never consummated and that plain- 
tiffe had never received from the defendants the comuissions men- 
tioned in ssid contract or any part thereof. The plaintiff, 
Mandel Astrahah, testified that before the contract was signed 
he went on two different occasions to the Rogal building on Yeast 
12th street, in company with defendants Samuel Solomon and his 
wife, and that both of said defendants went through and examined 
the building, and that om another occasion he went to said build- 
ing in company with said defendants, Samuel Solom n and wife, 
and the son, Morria Solomon, and all three defendants then ex- 
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amined the building. Abraham Rogal teatified that he had 
always beer and was ready to consummate the contract, which 
he and his wife had signed; that some deys after the execution 
of the contract the defendant Smrah Solomon, wife of Ssmuel 
Solomon, told him (Rogal) that the defendants would not close 
the deal as they thought they were asked to pay for the kogal 
property two or three thousami dollars sore than it was worth, 
it ic first contended by counsel for deferdants that 
the court erred in denying defendants’ motion for a contirmance. 
It appears that when the case was called for trial on “ovember 
B27, 1612, the attorney for defendants asked for a continuance 
on the ground that he had learned only the evening before that 
the case would be called for trial, ani that he had been unable 
te communicate with his clients as they were sil out of the sity. 
Ne effidavite wers then presented making ary showing as to dili- 
gence cr as to a meritorious defense. We carnot say that there 
was any abuse of the discretion of the court in denying the mo- 
tion. (Cordon v. Brockway, 1°7 Ill. 99; Widmayer v. Davis, 
231 111. 42, 473 Quincy Whig Co. v. fillson, 67 111. 351; 
Mantonya v. Huerter, 35 Ill. App. 27, 29.) 

It ie also contended that the court erred in instruct- 
ing the jury to return a verdict in favor of the plaintiffs. 
While it appears that the evidence did not juctify the court in 
directing the jury to assess plaintiffs’ damages at 7609, we 
think that the court was fully warranted in directing a verdict 
in favor of the pleintiffs. Sy the terms of the contract, which 
it was admitted in defendants' affidavit of defense had been 
executed by all defendants, ths sum of $200 was to besome due to 
plaintiffs even though the deal was not consummated, provided 
the failure of consummation was due to the fault of the defend- 
ante,and the uncontradicted evidenes disclosed that the deal 


was not consurmated and because of the fault of the defa:dants. 
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the error of the court in the instruction as to the amount of 
plaintiffs’ damages was corrected by the remittitur and juigaent 
was entered in the proper amount and defendants are in no posi- 
tion to complain. there thers is no conflict in the evidence, 
and the defendant intreduces no evidence tending to support an 
affirmative defense, it becomes a question of law whether, on 


the facts, plaintiff is entitled to a verdict. (arshall v. 


Grosse Clothing Company, 1°94 Ill. 421, 425; Anthony v. Wheeler, 


130 I21. 1288, 152.) Furthermore, under section 55 of the Prace 
tice Act the defendants in their affidavit of merits, filed vith 





their pisa, were required to specify the nature of their defense. 
And "all defenses, the neture of whish are not set up in the affi- 
davit, are considered waived and are unavailable on tne trini.* 
Kadison v. Fortune Sros. Brewing Go., 163 Ill. App. 276, 279.) 
The — — apecified in defendants’ affidavit was that 
plaintiffs, as brokers and agents of defendants, made certain 
false representations as to the condition of the %oegsl pemises, 
which were relied upon by the defendants, eri that before the 
exchangs of the properties was made the defendants discovered 
thet said representations were false and that on account of said 
representations the exchange was not consummated. There waa ne 
evidence introduced terding to support this defense. 

It is further contended that before plaintiffs could 
recover in this action it was incumbent upon them to prove that 
the first parties to said contract (the Rogals) hed tendered a 
deed of the premises on test 12th street to the defendats. The 
evidenss discloses that the defendants refused uncorditionally 
to consummate the contract. ‘The law dces not require « party to 
perform am act which would be idle and useless. ({Lynan ¥. Gedney, 
114 Ill. 388, 410; Rowersock v. Beers, 32 Ill. App. 395, 499. 

Pinding no reversible errer in the record, the judgment 


of the County court is effirmed. 
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. SMA M. GUITH, ac Executrix 
of the Last #111 of GHARLES 
“My SMITH, deceased, 
Appellant. 


COOK COUNTY 


STATEMENT OF THE CASE, Charles’ Me Smith, in his lifetine, 
purchased certain land in Cook covnty, Illinois, of David ¥. 
Hanon, appellee; and as part oy ve purchase money made, oxo- 
outed and delivered to danaon hha threes promlasory notes, each 
for $1,050, dsted Joniary 6; ‘4903, due respectively on or before 
two, three end four yeara after date, ang to secure said notes 
executed a trust deed on said land, Smith did not pay any of 
said notes. On August 25, 1999, he filed his petition in bank- 
ruptecy in the United Statoe District Court for the Northern Dis- 
trict of illinois, and achedule@ said notes as secured claim, 
naming “Braman Loveless or unknown owmers" aa the holders there- 
of. it does not appear that Hanson received any notice of said 
banknuptoy preseedings, or that Hanson or Loveless or anyone 
made any claim in ssid bankruptcy proceedines on said notes or 
received any dividend on accoumt thereof. On October 56, 1999, 
by order of said United States Court, Smith was duly discharged 
in bankruptey. Subsequently, Hanson and one Charles J, Kavanagh 
(named aa evecessor in trust in said trust deed), as complainants, 
filed their bill in the Superior sourt of Cook county against 
Gnith and other parties, as defendants, to foreclose said truat 
deed. ‘The bill was in the uaual form, and prayod, intor olia, 
thet an account might be taken, that omith might be decreed to 
pay complainants whatever should appear to be cue upon the taking 
<S ef auch account, that in default of such payment the mortrcaged 
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property might be sold, ote,, ami thet complainants micht have 
execution against Smith for any balance thet should remain due 
4f the eale failed to provide sufficient furmis to pay the whole 
of aaild debt, costa, ste. Gmith was personally serve? with sume 
mone in this foreclosure auit, but he falled to appear and was 
auly defaulted. Ne did not plead his said discharze in bankruptey. 
The cause was referred to a master in shancery whe found that 
there was due Hansen on said notes, ard for sacerued interest and 
for advancements for taxes and special aesesenents on aaid prap- 
erty, the total amount of $6,915.42, and thet Hanson had a valid 
first lien upon said property for said amount and costs and ax 
peness, and resormended that a deores be entered. subsequently 
the property was sold by the aster under a decree of sale, but 
4t did not bring sufficient money to pay the debt, coats ant ex- 
penses, ote., ami on april 24, 1005, a "deficiensy decree and 
judgment" was entered by aaid Guperior court against Smith for 
the sum of $1,890.08. Several years after the entry of this de- 
ficiensy decres, no part of it having been paid, Smith died, and 
letters teatamentery were issued by the Probate court of Sook 
county to rma 4. Smith, executrix, eta, On Jume 2%, 1012, sald 
Charles 3, Zavanash, by written aasisanment, assigned and trani~ 
ferres to Haneon all his risht, title and interest in aaid defi- 
ciency decree. On July S, 1912, Hanson filed his amended claim, 
in his own right and a6 agelmnee ef said Sayanach, eeeainst the 
estate cf Cherles ¥. Smith, deneased, in said Probate court, based 
upon said deficiency decree, sleiming the said sum of 91,800.98, 
@ith legal interest thereon from the date of the entry of eatd 
aserce., On July 35, 191%, efter a hearing, the Probate court ale 
lowed Hanson's cleim againet eaid eatate for the eum of $2,<54.50, 
au of Glass 7, to be paid in due course of administration. From 
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this order of the Probate court, acid Hmm 4. Smith, exean~ 
trix, etco., prayed and perfected en appesl to the CLrouit 
court of Cook county. In the Cireult court, the cause was 
submitted to the court for trial without a jury, and on Decem- 
ber lt, 1912, the court, after a full hearing, at which the 
above facta intor elisa apneared, enteret a finding for the claim- 
ant, Haneon, sustaining the order of the Probate court of July 
25, 1912, and aseesaing his damages at the sum of $2,497.55, and, 
after overruling motions for a new trial and in arrest of fudge 
ment, entered judgment upon the finding. Emsr 4, Smith, as ex~- 
exutrix, ete.,, seske by this appeal te reverae the fuignent. 


BRe JUSVION GRIDLEY DELIVERED THR OPINION OF THN OGURT. 


Gounsel for appsllant contends that the dieeharge in 
bankruptey of Charles 4%. Smith relesazged him from personal lise 
bility on seid notes, that no deficiency deorse in the fore- 
@losure suit should have been onterad azainet him without firat 
giving him an oppertunity after the sale of the property and 
before the entry of euch desree to plead hic discharge, and that 
because he was not siven any notice of the proposed entry of 
gush deores, hia exeoutrix has the right to plead hia discharsze 
in banktuptey when it is attempted to enforce the solleetion of 
the amoumt of such decree out of his estate. Counsel for Han- 
gon contends that Smith's discharge in bankruptcy did not ox- 
tinguish Smith's debt te Hanson, but merely furnished a defense 
to the rendition of a persone] Judgment againat Cvith, provided 
smith in apt tine pleaded and proved such discharge, and that, as 
Smith 444 not plesd hia discharse im the foreclosure suit but 
euffered a default to be taken agaimet him, and as the deficiency 
Judgment was duly entered and the eame le not attacked on the 
ground of fraud, that judgment cannot now be annulled but remains 


ac @ yalid claim against cmith's setete, 
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in 2 Remington om Sankrupteoy, sec. 2082, 1t ia said: 
"fhe discharge aust bo s¢t wo and proved as a defenses, Ant if 
the disoharge is not set up and proved, it is walved; and the 
resulting jJuigment will be good.” In Marshall v. tracy, 74 
Ill. 37%, it 40 anid; “Yhe doctrines best sustained by authority 
ia thet the original cause of action 1a not destroyed by the 
diaosharge in bankruptoy.” In Dush ve Stanley, 122 lide 408, 41%, 
it As said: “the dieohargze io analogous, in effect, to the 
Statute of Limitations, in ao far aa it does not antml the original 
debt, but merely suspends the right of action for its resevery. 
**# Lt follows, necessarily, that the privileze is purely 
personal to the bankrupt, and iff he does not choose to avail 
of it, no one elas gan do it for hin," 

Aa we umdioratamd the powition of counsel for appellant 
he dees not dismite the law aa above atated, but contends that 
under the particular fasts of thie ease the same is not applicable. 
He arcues, in substanos, that by the sllegations of the bill to 
foreclose he was only apprised of fasta to which he had no de- 
fenso, that aa the bill contained no @licgation that the property 
wad acant security he had 4 right to agaume that the property 
would 2011 for enourh to pay the notes, and that, therefore, it 
waa not nosessary for him to plead hie discharge in the fore~ 
closure suit, in the first inetanee, and that when it was ascer~ 
tained that thore would be a deficiency he should have been noti- 
fied and given an cpportunity to plead his disshargo aa against 
any perconsl judgment or decrees against hin, 

we de not think there is any merit in the contention, 
After Suith had been discharged in bankruptoy the bill to fore- 
Gloge the trust deed securing the notes was filed, and in the 
prayer to the bill the somplainants prayed that, if the forscliosure 
sale failed to provide sufficient funda to pay the whole dabt, 
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eoste and expenses, they might have exeoution against Grith 
fer the balance. Smith was @uly served with summons and he did 
not appear end plead his discharge in bankruptcy, s« was his 
privilege, and subsequently a deficieney judgment against him 
wan ertered, fror which no appeal wae taken, In 2 Loveland on 
Bankruptey, e¢6. 802, it is sald: "Where a Qiechargoems boon 
granted befors the guilt on the debt is senmmensed the ples of dis» 
charge should be set up in the firet instenge." In Lackey v 
Steeros, 131 Ill, 606, 308, it do weld: “it wlll be seen the 
Supreme Ceurt in Dimock v. Revere Copper OG., 117 Ue Ge SHO, has 
held, in conformity with the state courts of Massashunetts, that 
a Judgment rendered against the bankrupt, efter his discharge, 
whers he failed to plemi euch discharge, was concinueiwe on the 
question of hie indebtedness, and henee the Judgment wae valid.” 
In said Dimock case (117 Ue. 8 556) 1t fe exid on page Gué: 
"We ave of the opinion that, having in hie hands e rood defence 
at the time the judgment was rendered againet him, remely, the 
order of discharge, and having failed te praesent 1% to a court 
which had Juriacdietion of hic case, and of 611 defences which he 
might have made, including thio, the judgment ic « walid Judgment, 
end that the defence garmot be set up here in an action on that 
judgment." 

The only case cited by counsel for appellant te sustain 
his positicn 1a Scott wv. Eliory, 142 U. S, 391. That cave ts 





quite @isesiwilar to the present cass, the court held that the 

case fell distineotly wnder « sestion of the former Seankruptey Act 
which previded that "no ereditor proving his debt er claim ahall 

be allowed to maintain any sult at law or in oquity therefor against 
the bankrupt, out ehall be deemed to have waived all right of action 
against him; end all progeedings already somnensed or uncatisfied 
Judgments already obtained thereén against the barkrupt shall be 
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dsemed to be discharged and surrendered thereby." The court 
Bald (pe S84): “When Seott preved his debt in the bankruptoy 
court, he waived his right, pending the question of Hllery's 
Gisoharge in the bankruptcy court, to take a deficiency decree 
against him in the court in icwa; and the digcharge haying been 
granted, the right to such « decree wac lost altogether.” In 
the present case it dces not appear that Hangon proved his debt 
in the bankruptoy sourt. 

Wo are of the opinion that the judgment rendered by 
the Ciroult Court of Cook Gaunty was proper and it is, therefore, 
affirmed. 
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ALICH Me. SABOOCK, GCARRIE A. RITPORR, 
and BESGIX B. RALSTON, 


Complainants, ORIGINAL BILL 
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STELLA P. HULETTH, Executrix of the 


Last Willi and Testament of ART 
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MR. JUBTION SCABLAN DELIVERED THE OPINION OF TH COURT. 
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This is an appeal prosecuted to reverse a decree ren- 


— 


dered in the cross-bill in the above entitled cause, arthur 


B. Pease died testate and insolvent April 7, 1911. He loft 
his affairs entangled and involved. He wae trustee of a trust 


Ay re C4, 


created by the will of John R. Parsons, deceased, andi he had 
in his possession as guch trustee assets agcrogating about 
$55,000, After the death of Pease, Alice 4. Babcock, Carrie 
Ae Ritter and Bessie 2B. Ralston, beheficiaries in the Parsons 
trust, filed their bill of complaint against Stella P. Hulette, 
executrix of the last will and testament of Arthur 5. Peaae, 
deceased. By the bill they asked for the appointment of a 
successor in trust and for an accounting and turning over of 
the assets of the trust to the new trustee by the said execu- 
trix. ‘The State Bank of Chicago was appointed the successor 


in trust of the Parsons trust. Sy an amendment of the original 
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“Re 
bill of complaint, Helen ™. Chapman (the crosa-somplainant) 
was nade s party defendant to the same, There was in the posses- 
gion of the executrix of the said Pease a certain note for 
$600, known ae the Van Emden note. This note was secured by a 
trust deed, ani there was also in the possession of the execu- 
trix an abstractto the real estate mentioned in the trust deed. 
Helen MK, Chapman claimed to be the owner of the note, trust 
deed and abstract, and om June 16, 1912, she filled a crosa-bill, 
asserting her owmerehip to the same and sasking that she be de-~ 
creed to be the owner of the same, Isaue was joined on this 
cposes-bill and the cause came on for hesring before the chan- 
cellor, ‘The chancellor found and decreed thet the note, trust 
deed and abstract belonged to the cross-complainant. 

fhe appellants have prayed this appeal from the decree 
and the sole point urged is that the evidence in the case does 
not warrant the finding of the chancellor. We have carefully 
examined the evidence presented to the chanoelior, and we are 
satiefied that he made a correct finding, andi the decree of 
the Circuit Court of Cook County is therefore affirmed, 
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HELEN %, CKAPWAN, : 
(Croas<-Vomplainant}] Appellee, 
The 
ALICE ¥. BABCOCK, GARRIE A. RITTERG 
BESSIB Be RALUTOR, STELLA Pe. NULETP SR, OROSS<BILL. 
niivi 12 and STELLA DP. RULETT 
theovtrix oF the Last #111 and eata- 
mont of ARTHUK it. PHAGE, *23 
{(Grese-defondants ) Appellanta, 
} ¥ 
ADDITIONAL OPEWLON OF HR, JUSTIO ; 


SGANLAN PILED Of PETITION FOR HENSARING, 
the appellantea have filed s petition for a rehearing 
in this ease in which they refer ue to section 1” of the Appel- 
late Court Act, in whieh it is provided: 
"all opiniona or decisions of said court upon 


final hearin: of avy cauee gail be pecused to write 
ng by the sourt, briefly giving therein the reasons 


for such opinion or decisions, and be filed in the cause 

in which rendered." 
Counsel for the appellant, with considerable earnestness and ap- 
parent sincerity, ineiste that this seurt, in the opinion hereto- 
fore filed in this case, has not given ite reasons for ita de- 
sisicn. We cannot agree with sounsel in this contention. There 
was no econtreverted queation of law in the cass, and the sole 
point for us to deoide was: O14 the evidence in the case warrant 
the finding of the chancellor? #s decided that it did, and we 
affirmed the deoree of the Jirouit court of cook Sounty. ‘The rea- 
gon for our decision was plainly stated in the short opinion filed 
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by us. if we understand the argument of the counsel correctly, 
it amounts to this: That 18 is our duty, umder the law, to 
state in our opinion the evidence in the cage, to analyze the 
Same, anc to give our conclusions as to the credibility of the 
witnesses and the weight that should be attached te the various 
pieces of evidence in the case. No such duty is imposed upon 
this court. #e are not compelled to sustain with arguments the 
reasons given for cur decisions. 

The facts in the present case were excesdingly simple, 
and the sole question that the chancellor was called upon to 
decide waa: Were the complainants in the original bill or the 
croas-complainants the owmers of a certain trust deed note, 
known as the Yan Emden note? iIt appears from the evidence that 
Arthur 5. Pease transacted business for the complainants and the 
cross-cormplainant. At his death, his executrix found in the 
office of Pease the Yan Emden note. The executrix was satisfied 
that the note did not belong to the Pease estate, ard as the com 
Plainarts and the crsss-complainant claimed ownership of the same, 
the executrix told the parties that they would have to settié in 
court the owmership of the note. It will be noticed that neither 
the complainants nor the cross-complainant had possession of the 
note, and the presceedinzs before the chancellor as to this partic- 
wuler note were similar in character to a case of interpleader. 
The evidence prceduced before the chancellor as toe the omership 
of the nete was substantially as follews: The booke kept by Pease 
showed that on Cctober 15, 1991, the cress-complainant was scredit- 
ed with a sheck for $8600 and charged #600 for the Van Emden note. 
On the same date Pease charred the cross-complainant's account 
with $30 for his commission in the Var Emden note matter. Pease 
kept a certain book Imown as the Jchn k. Parson estate beok, and 
in this book he credited, during the years 1907, 1908, 1909 and 1910, 
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certain itema that apparently refer te intersat on the van 

Emden note. The cross-complainant apparently recetyed no in- 
terest from Pease om account of the Yen Smden note. The con- 
pisinahts introduced no evidenes tending to show that the Parson 
estate ever paid any consideration for the note. ‘io objsstion 
Was made by either partyto the introduction in evidence of the 
aforesaid entries in thse Pease books, amd beth parties seam te 
have been satisfied to rest their claims for the note or this 
Character ef evidence. The chancellor was called upor to de} 
cide, urder the ugank evidence thus presented to hin, shether 
the complainants or the scrose-complainant esre entitled to the 
pessessicn and ownership of the note. He decided, and ae ve 
think properly, in faver of the sross<complainant. The complain- 
ents in the lower sourt and in this court, seem te place sreat 
stress upon the fact that the crosa-complainant did not have the 
possession of the note. Neither did the complainants. The party 
having the possession of the note was not slaiming the ownership 
of the same, and wae simply calling upon the court tc decide 
which of the two claimants was entitled to it. The executrix 
has taken no appesel from the decision of the chancellor. The 
ecomplainants argue with great emphasis that the evidence te sus- 
tain the claim of the cress-somplainant ie of a very unsatisfactory 
character. It is only necessary to say in response to thie that 
the prcof of the complainants te sustain their claim was of 4 
very much more unsatisfactory character. The petition for a 
rehesring is denied. 
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JOHN A. HIPPER, ) 
Defendant in Error, ) 
YS. } SUPERIOR court 

THE @ABAGH RAILROAD COMPANY, ; GOCK cCcUr 

Plaintiff in Error. ; ——— 





STATEMENT ‘oF THE CASE. Titie waa * action on the 


Gass, brought by Jobe A. Nippsr, defendant in error (herein- 
after designated as the plaintire), — the Wabash Rallroad 
Company, plaintifr in error (noreinattr desizmated ae the de-~ 
ferdant), for personal ‘Anjurtes allezed te have been recetved 
ty the plaintiff at Danville, in the btate 6f Illincie, on 
April 25, 1905. j 

the declaration containing ene count alleged that on 
April £25, 1969, the defendant: wad & corporation operating a 
certain railroad in ami through Danville, illinois, asross a 
publics street in Danville, namely, Yan Buren street, and that 
it was then ard there the duty of the defendant to exercise cape 
for the safety of other persacns whe sisht use or be upon said 
strost at the place of gaic crossing, ami net te obstruct said 
eroasing <c aa to make it dangerous to others who sight use or te 
upon ssid street at the place of said crossing, ari not to ob- 
struct said oroessing so as to maks it dangerous te ethers upon 
gaia street there; yet the deferdant, not observing its duty in 
this behalf, in the might tims of said dey, shen at said cross 
ing it wes derk, negligently ari carelesaly cbstructed said 
crossing, and placed thereon ari in the street there, without any 
guard or protection, while a certain train was crossing said 
street, a cortain dangerous obstremction, namely, a certain tueket, 
ao that while the plaintiff, im the exercise of ordinary care for 
his own safety, was in the act of cressing said street there, he 
ran into seid bucket, amd ty reason thereof he fell and was thrown 
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to and upom the ground there, sc that his left foot went under 
ome of the wheels of ssid passing train, and anid left foot was 
thereby severed, eto., to the damage of the plaintiff in the 
eum of $25,900. The case was tried before a jury and a verdict 
was returned finding the deferdant guilty ard assessing his 
damages at 73000. A motion for a new trial was overruled, and 
judgment was entered on the verdict. 


Hite JUSTICE SCANLAN DELIVEKES THE OPINION CF THE coURT. 
After wo had filed an opinion effirming the judgment 
of the Superior Court in thie case, we granted a petition for 
a rehearing, because of a very earnest plea made by the coun- 
sei for the defendant that the verdict of the jury is manifest~ 
ly against the weight of the evidence. Ye have, since the 
granting of the petiticn for a rehearing, carefully reeresd and 
re-analyzsd the entire evidenee in the case. ‘That the defend- 
ant introduesd evidence which, if believed by the jury, would 
heave warranted « verdict against the plaintiff, we resdily scon- 
cede. ‘there is, however, a eesimess in the defeniant's evidence 
that, in our juoigment, sust have etroncly influenced the jury 
in arriving at ite verdict. Defendant's preef supports two 
theories as to the way in which the ascidernt occurred that are 
utteriy inconsistent with each other. It is net aurprising that 
the jury, confronted with auch a situation in the proof of the 
defendant, should have refused to believe the evidence support- 
ing either of the two theories. The defendant's counsel in the 
petition for a rehearing appreciate thia weakress in defendant's 
proof, and tc escape its effect, they have earcued thet cortain 
evidence that supports a thecry of the accident different from 
the one first advanced by the defendant, was introduced by it 
solely for the purposs of impeaching the piaintiff's testimony 
as to how ami where the accident happened; thet the defendant 
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by this evidence did not intend to advance a theory of the 
accident, different from the one first edvanced by it. after 
& careful examination of the svidence and certain inatructions 
offered by the deferniant, we are satisfied that the defendant 
aia attempt to escapes liability by introducing evidence that 
supported teo theories as to the warmer and place of the accident 
utterly Inconsistent with each other, 

it. ia clear from the evidence that the plaintiff made 
cut a prima facie case, in fact, the able and experienced coun- 
sei for the defendant, at the close of the evidences for the 
plaintiff, did not ask that the jury be instructed toe find « 
verdict for the defendant. ‘the jury, with far better copportun- 
ities than we to pass upon the oredibility of the gitnesses and 
the weight thet should be attached to the testimeny, has made a 
finding in favyer of the plaintiff's theory of the accident. In 
cur jucgment, the case is one in which great weight sheuvld be 
attached te the findings of the jury. 6 must also take into 
consideration the fact that the triai ccurt hes appreved the 
verdict. %s have ncthing but the cold reseord before us, and 
after a very carsful consideration of the queation, we have ar=- 
rivei st the conclusion that we cannct say that the verdict is 
manifestly against the weight of the evidence. 

Gounssi for the deferdiant insist that the plaintirr 
was not injured an om 2 public crossings, but on the right of 
way of the railrced company; that the plaintiff was a tres- 
Passer thereon, and that he is therefore not entitled to a re- 
covery umder the declaration in the case. Whether the plaintirf 
was injured on a public crossing or on the right of way cf the 
railroad sompany was one of the sontreverted questions of Pact 
in the case. The plaintiff alleged in his declaration that the 
accident happened on a public crossing, sami his evidence tends 
to support thie allegation. The accident ecourred in Danville, 
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iilinois, but the case was tried im Ceck County. if there was 
mot a public crossing at Yan Suren street, as contended for by 
the railroad company, this “as a perfect defense to plaintiff's 
Gliaim, and the defendant cculd have easily introduced satisfactory 
evidence on this point. It failed to do sc. én inference un- 
favorable to the defendant arises from this fact. e do not 
sear by this te held that the burden was upon the deferriart to 
preve that there was nct s public cressing at ‘an Suren street. 
The burden was upon the plaintiff to preve that the said crossing 
was a public one. fhe inference referred to is a circunstance, 
however, that a jury or a court would be justified in taxing inte 
consideration in passing upen the question as to the nature of the 
crossing at Yan Surem street. fe cammot any that the finmiing of 
the jury thet the accident occurred om a public crossing is mani- 
festly against the weight of the evidence, 

The Geferdant scocpiains that the court erred in siving 
te the fury, at the instamos of the plaintiff, the following 
instrustion: 


"The jury are instructed that it is charged 
in the plaintiff's declaration in this case that 
on the Sth day of April, 1009, in the nicht-tine, 
the deferdart, the Yabash Railroad Company, operated 
its trains acress a certain public street, naseiy 
Yen Suren street, in the city ef Danville; that on 
aaid date, when it was dserk at seid crossing, said 
reilrosd seompany negligentiy and carelessiy obstructed 
said eresaing ard placed thereon and in the etrest 
there and between certain of ite tracks there, and per- 
mitted to remain thers without any guard cr protection, 
while a certain train was crossing said street, 4 cer- 
tain dengerscue cbstruction, namely, a certain bucket, 
so that while the plaintiff, in the exercise of ordin- 
ary care for his oun safety, waa in ths ast of crossing 
a6id street there, he ran isto said tucket, and by reason 
thereof ne fell and ges throsnm tc and upon the ground 
there, se thet his left foot wert under ome of the 
wheels of said passing train, and he was thereby in- 
jure’. the fory are instructed that if you find fron 
nag evidence that the plaintiff has proved his case by 

preponderance of the evidencs us asllered in the — 

tires declaration sc aforesaid, then you aro insiruct- 
od ts Find the defendant, the Wabash Railread Company, 


guilty.* . 
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Defendant contends that the instruction assumes that there was 
a public crossing at Varn Gurer street ard the railroad tracks, 
end thet as this was one cof the hotly controverted facts in the 
case, the defendant was injured by the giving of the instruction. 
We think this complaint is without merit. ‘The inatruction simply 
informs the jury that the plaintife charges in hie declaratien — 
that the railroad compary “operated ite trains across a certain 
public street, namely Van Zuren street, in the city of Danville.” 
We do not think that it can be reasonably urged that the jury 
would infer from this languaxe in the imatruction that the «curt 
assumed that thera was a publics creasing at Yan Suren street 
aoross the rallrosd tracks. 

The defencant contends that the court erred in refuse 
ine to give to the jury the following instruction: 
*the jury have no right to disregard the 
testimony of a witness where such testimory is not 
ie and such witness has not been impeach- 

There are a mumber cf reasens vhy this instruction is bad. in 
the first place, the testinony referred to in the instruction 
ia not sorfined te that bearing wpon a material satter or thing 
in the case. It 42 only material evidence thet should be cone 
sidered by the jury. The testimony ef a xitnesa on inmeeterial 
matters or thinge neither temis te preve or disprove his sredi- : 
bility. ‘the instruction 1s bad in amether respect. While it 
is true thet a jury ia mot festified, through mere scaprice or 
without cause, in arbitrarily @isregarding thea testimony of a 
witness, still a jury say be sbsolutely justified in disrecard- 
ine the testimony of a witness even though it be not directly 
contradicted or impeached. ‘The testimony in itself say be in- 
herentiy unbelievable; the teztimony may be plainly false and 
yet impossible cf direst contradiction or impeachment. ‘The ap- 
pearance of the witness, his lack of inteliigerss, the menner 



























2a 
cox ones Ja\¢ commen aotsourdant off tact abaesmoo f 
— ghdoett Beorkiet of? bap seotts wowt nav ta gals 
edt Ht ease’ Ladiorortne yiden ot 0 eng caw bhiS' 
obtories? st 29 gnivin ol Ys Semis saw sasbere 
qiguite notdommant of? .ftrem suoddtw at sr 
gpbtpratoed 2fK at centro Talontelg ett Saild ¥ 
etasasd 6 svotca ertlew eff bedeseqo"™ yrmqnos 
*.efftviaa to qIIC edd Gt ,toonte sowed wav yLenen” | 
‘ert eon saws Lop yleononces ef nao Sf Sats eet 
$ui8S bad Fede nolsourtart et? at enorgnet atde cor 20H 
foarte merwh nav ge galveow otiduq a can Oreds dads: 
-ante: it erie j-moo edd Jat? abmedoeo snebreted | 
inottoriec? anctwelfet ecld — 
ad? bueyemth of digit oct evcd quit. sar 


gon «f yoonttes? cowa seemtis » to ynouk oF 
-denege? swod Jom os seendtw doco Bam (Bedok * et 


— 


— 
i + 


* 


— 
Bs shad at solsorsent oft piv smosast Yo toda a ⸗ 


molsourtont odd at of berueten yrontined edit e20alq J 
aekit x tesla Cetiedan s mogy gotised Sait of hectinod § 
woe of Bfuers sect eynobtys Intaatem qirm at #1 "yee 
fatredeimat ho muendt« 2 Yo enomtfasd eft rot eit yd. I bis 
' «fibers off evonqelé 20 evene of abeed fori ten agakdd 20 X — 
$2 oftis ,Soeques wittoms ot ded ef swtsomsent ety  SeRReae 
TO ebtiqso oTom Mewow!s ,bextiveut sox et expt s todd oa Pet 

8 t% wromtscods arts gritersyeotsethS yilrastid«zs at eae) ; , | 
eitenciett at Seltizavt yletuloade ed yso yt « Liisa; 
yisooxut? fom ef 31 Aavtod? move anentic 2 ro Yrtoulses2 vent J— 
— SC Yor Tleadt at ynomtenes ot .tedoeege! 20 setotiexsmee | 
baw potent yinlale oo yam ynontvoes ert poldevetfodmu ylei E 
“qa sit? — — ——— 
‘Tormuen ool? .Gpregiiietet te deal oft yeceatin ett Yo eomenseq 


ahh 
in which he testifies, say justify a jury in disregarding his 
testimony, even though the witness be not directly contradicted 
or impeachsd. Counsel for the defendant arcue that if a gitness 
states matters that arse unbelievable, that he is impeached by 
the force of his own testimony. “hile in a very refined and 
technical sense this ay be true, it is not ordinarily sc uméer- 
stood. We do not think that the language in the instruction, 
*suoh witness has not been impeached,” vould be underatoed by the 
jury as heaving the meaning mox claimed fer it by counsel. the 
eounsel drafted ani had submitted te the jury two instructions 
en the subjeat of impeachment, and in neithor of these sas the 
jury informed that the cord “impeachment® had the broad meaning 
mow Slaimsd for it by the counsel. 

The judgment of the Superier Court of Cook County 
will be affirmed. 


APPIREED. 
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OPINION SENT TO CALLAGHAN & COMPANY 
FRIDAY JULY 5rd 1914. 





OPINION FILED BY THE "D" BRANCH APPELLATE COURT 
WEDNESDAY 24th 1914. 
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ENEA DIGKERHOOF and HENRY Ee ie 4 
DLOKMRHOOP » 
Appellantea, j 
/ APPEAL PROM 
Wie 
CIRCUIT GOURT 

EDWARD 8OOD, Individually, and as j 

kxecutor of the Laat will and vesata- / COOK COUNTY. 
ment of JOHE BAZELA’, Jeoweaced, WYN LL 


GAZELEY WRAITH, HOBERT WRAITH and f 
BLANCHE BAZELEY, f 


Appolleas, ) 


f 
é 
MRe PRESIDING JYUGTIC FITCH 


DELIVERED THH OPINION OF THE COURT. 


This was a bill in chancery, filed in the cirovit Court 
of cook dounty, to aet aside the last will and testament of 
Jonn Sageley, deceased, which was admitted to probate in the 
Probate Court of Cook County on January 5, 1911. cy the terme 
of the will, the sus of {400 is bequeathed to the daughter and 
two grandchildren of the deceased, to be divided equally between 
them, and all the reat of the testator'sa property, both real and 
personal, is devised to sadward wood, who is a nephew of the de- 
ceased third wife of the textator, The bill seers to set aside 
the will upon the grounda, as stated in appellant's brief, of 
"“unsourxinesas of mind impaired by sickness and umdue influence,” 
It appears from the transoript hat the whole estate of the de- 
eeaned consisted of a house and lot in Chicago, [llinolis, said 
to be worth about 9.800, upon which there waa an incumbrance of 
$1,900. From these facts it follows, upon the authority of 
Jettmanshausen v. Yolfing, <u4 Ill. 270, that a freehold ic 
Girestly invelyed in this proseseding, and that thia appeal should 
have been taken to the Gupreme Jourt. Acoordingly, in pursuance 
of section 102 of the Practice Act, the clerk ia directed to 
tranesit the transeript and all files herswin te the clerk cf the 
supreme Gourt. 
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CHICAGO TITLE aD TRUST COMPANY, 
Trustee, @t ale, 
Arpellees, APOPRAL PROM 





v8. AUPERTOR gonar, 
Wa PHANKLIN ET AL.» HERBERT COOK CCURTY, 
W, DUNCARBON, 
' Appelisat, 
\ 
\ 
\ MR, PREQIDING JUSTICE BAUKE 
\ DELIVERED TRE CPIBION /OF THE COURT, 


Tis ie an eppteld by ae Bo Inireaneon from 6 
decree of the \fuperior Seurt forecicalng « certain trust deed 
executed by Manvel Frenkel under the /pawe of Vauriee Franklin. 
Grase KR, Geldemith, the holder of certain Norde secured by 
e2id trust deed and one of the appeal lens, hae saeigned certain 
CPOSMMOLT OTH. / 

Th 3304, Ragey and erage Rowell were the owners of 
eertuin reali estate #1 tuete atAhe corner of Lawrence and 
Finthrop avenues in the city or Chicago. The appeilant aa 
then engaged im the buliding businesa anc hed in hie empicy 
a wan by the naa of Kandel Frankel. Threugh negotiations 
carried on between eppeliant and one Clever, a real estate 
broker, the Powella cgereed to ell the property for 79,500, 
#€,000 to be paid in qaesh and the talance, $3,500, to be 
evidenced by two netee, each for £1,750, to be eecured by 
& truest deed on the property, subject to «# prior trust deed 
agouring a bend inane of $65,000, to be placed upon the pro~ 
perty, the preceeda of #hich were to be used in constructing 
& flat tuilding on the premises. The cesk peyment of £6,000 
maa made to the Howells by appellant, and by hie direction 
the property wer conveyed by them te Yandel Frankel, uncer 


the aenused name of Maurice Frenklin,  Apreliant then are 
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« Bw 
ganged with the Jennings Real Eatate Loan Company, herelre 
after galled the Jennings Company, for the nagotiation by 4¢ 
af bende egaregsting $45,006, to be escored by a prior trust 
d¢ed om the property, snd on January 13, 1905, ae44 Frankel 
et the direction of appellant and by the nane of Maurice 
Franklin exmeuted 210 honda, amounting te $45,000, payable 
ut the office of the Jennings Company, to bearer or to the 
reecletered owner therect, end to ageure the peywent of #eiG 
bonda ales than exeonted a trust deed conveying eaid property 
to the Chieage Tithe & Trnuet Oo., os truetee. Row. 1 ami 4 
of said bemia were for $500 each and matured Januery 15, 1906; 
bonda numbered % te 158 inclusive were for 2106 each, te of 
which from number 3 to nusber 96 inelusive matured on the 13th 
of gach month cowmenoing February, 1905; bende numbered 154 
to 210 wore for $5600 each; and boris numbered G7 to 210 ine 
Clusive matured January 15, 1910. Out of the procends of these 
bonds £4,560 waa charged and retained by the Jennings Compony 
83 Commission for ite agrvices in negotiating the bonnie. Bub 
atantially the balance of the proceeds ef said bonds wae, upon 
orders by sppeliant, paid by said Jennings Company for labor 
performed and material furnished in conetructing the flat 
building on the mortgaged premieen. Under the turma ef the 
contraot of purchase from the Howells « second mortgage, t= 
suring two notea each for 91,750, cauyable to the order of the 
maker and by bin andoraed amd delivered to Harry Howell, eas 
executed by eaaid Frankel by the name of Naurice Franklin, «and 
he alee then executed a third mortesge on the premises *o secure 
a sete for £1,500, payable te his orjer oni by him indorsed 
and d@livered to oppellant. 


vbudliding on the prowieesa, eppelient negotiated o sais of the 
aame to @illiam BR, and Balite J. Fitsgerald of Chatham, Vire 
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ginia, ond st the direetion of aerpellant, Frankel by the nane 
of Franklin, oonveyed the premises te anid Fitageralds for a 
stunted connideration of $166,000, subject to ancumbrances 
amounting to $50,000, coming due at varione datea, which the 
grantees anseuned ae part coneaideration fer the vtremises. 
These ongumbrenees coneisted ef the bond isaue of $45,000, 
the Howell second wortsnge of 83,500, and appellant's third 
mortgage of 71,560. The goosidersation peid by the Fits 
geraide was $5,000 in oseh received by aprellant, 6 farm acer 
Chatham, Virginis, and certain property in the town of Chatham, 
#ljd of which ware oaoryeyed by the Fitearcralde to Faurice Pronke 
lin, At the inatance of the Fitegeralde these conveyances 
were suhaéguentiy, on June 10, 1909, set aside by the Supreme 
Court of Appeals of Virginia, wren the ground thet the ex~ 
ohange of properties was progured by the fraud and wiererree 
genteation of appolient, Duncanson, Fiteceraid y. Frankel 
et nl., 108 Va., 803. 

fhe Jennings Gempany ecld te varjous pertier ali er 
aubstantialiy all of the $45,60C iasue of bends secured by 
the trust dead here seursht to se foreciceed, Bends 1 and 8 
for $500 each maturing Janusry 14, 1904, bende % and 4 for 
2100 each waturing February 13, 1805, and bends 5 and % for 
$100 cach waturing Mareh 15, ifGd, were paid at meturity and 
cancelled. After the property wae conveyed to the Pitegeraldes 
in December, 1905, eppeliant asted se their agent in seileoting 
the rentea until Faroh, 1008, shen he woe wucceeged in that 
capacity by the Ternings Company, which collested the rente 
for Avril and Way, 19066, ‘Turing the time of the transaction 
here involved appellant centrolled several other budidings 
vpon which bond fasvee has bean nexotiated by the Janninge 
Company, and 1¢ was seraed and understood between apreliant 
and the Jennings Semoony that ae honda of the aeversl issues 


or interest soupens thereon matured, the same should be taken 
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up by the Jenninga Company ond held by said company uncancsiled 
and thet shen a considerable number of said bende or coupons 
had been ao taken up, the Jonnings Company would notify 
appellant of the amount of the seme and appellant would make 
settlexcont with the company therefor and the company sould 
thereupon cance] und deliver said bonde and coupone to arpellant. 

Oa July 353, 1916, Charles H. Kelutyre, claiming to be 
the owner and holder ef bonde 7 to 12 ingliusive, the last two of 
which matured June 15, 1906, ami claiméng that payrent thereof 
had been in default for more than 36 dayea notified the trastee 
in the trust deed, The Chicero Titie end Trust Company, tiat 
by reason of such default he elected to declare tas shele 
amount of the prinagipal ef the bonde aecured by said truat deed 
immediately due and payable, snd applied te aaid trustee te 
immediately inetitute auit to foreclose aaid truet deed, Ssid 
bonds 7 to 15 inclusive were delivered to said truatee, and 
on July 35, 1910, it filed ite bill te foreclose gaid trust 
deed and wade ail the bend hoidere, tenante in pessession and 
junior enoumbrancers parties defendant to aaid bili. 

A iarge number of the bond heldere filed their 
anawere adeitting the ayerments of the bill, Grace FR, Golde 
amith anawered teat #he waa the oener of bonds 141, 182 and 
183 for 2560 each; thot appellant Puncanson, ani one Seiley 
apa J, El16tt Jennings and the Jennings Compeny had conspired 
to defraud the prospective purchasers of benia; that the 
duilding and property gout only $35,060 and that $10,000 in 
donde or their proceeds esre divided between appellant, Smiley, 
Jennings and the Jennings Company, end thet the Jennings Gowpan y 
hed iseaned falee statements in regard te the property for the 
purpose of selling the bonds, and was the ewner of a large 
number of bonds which should not be allowed aa 4 lien upon 
the rroperty, Baid defendant Goldsmith sleo filed her eross 
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~ So 
b12 praying that the bonds owned by appellant and Jenuings 
and the Jennings Company be decreed to be aubject to the lien 
of her bonda and that ahe have a deficiency decree acuinst 
them, if upon # sale of the property aufficient was net reale 
ized to pay her bonda in full. Ay an ameminent to her croste 
bill abe alleged that aprpeliasnt wan the undiaclosed princips] 
of Frankel end that he wae jointiy lkable with Pranke] upon 
the bende held by her, 

Frankel in his anaser to the original BbLll sedmitea 
that he alened the trust dead and bornie by the name of Franke 
lin at the requcet of and as the cbligetion ef apreilent; 
ellegea that he never had any interest in the property, but 
that the gang belonged to appellant and hie eife; that bonds 
7 to 1A had been paid, but were not cancelled and that kelatyre 
wee not the ovner of maig bande, but that the same were owned 
by J#nninge and the Jennings Company and sers placed in the 
hanés of MoIntyre for the purpose of forealosing at the rte 
queat of Jerninga; that tae Jenninge Company exacted usurious 
interest to the amount of $4,500 and thet the bonda claimed te 
be held by NeIntyre, Wearehall and Voore belenged to the Jennings 
Goupany snd should be get off ageinet sai weurious interest. 

The cause wae referred to the master for proofs and 
findinga and a decree wee entered in accordance with the finde 
inge of the manter, 

The decree finds that bende 7 te 216 inclusive #ETE 
unpaid; that defanlt ean made in the reveent of bende 7 to 
15 inclusive end such default exieted for more than 20 daya, 
whereby, ae provided in the trust deed, Welntyre, aa the oener 
and legal holder ef eaid bande, declared the whole bond isave 
gue and peyeble, and requested the trustee to inctitute the 
foreclosure proceeding; that there waa dune the complainant 
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fees, oourt coats aad Glaer @xpenaaa, ami for the feaa of ite 
aoli¢itor $3,006, snd to erose-complainent Ocldomita, #300 for 
the feee of her eclicitora, «hich eamousts were liene upon the 
property; that tae trust deed conveyed the rente, iaeuea and 
profita from the property as seaurity for the bonds, The 
decree further fliie the smount due 6ach of the esvernl bond 
holiere, smong *hicth are the following: to Chas, H, Kolutyre 
on bonda 7, &, 8, 10, 23, 12, 13, 1133, 114, 147, 149 ani 10, 
$2,868.73; to Chloe Koore on bend 14, $143.13; to Jennings 
Heal Zatate, Loan and Trust Company on bond 15, $143.14; to 
George Taylor on bonde 153 nd 154, $1,451.03; ta Gress R. 
Goldamith on bends 161, 145, and 163, 92,146.68. The dearse 
further finds that there was due Harey Howell as the holuer of 
the second mertgage, 34,926,34; tart appeliant Duncanaon wae 
the equitable owner of the equity of redemption in the rrenises 
ami was aieo the owner and helder of tae third morteage thereon 
for $1,500; thet the encumbrance recresented by said third 
mortgage waa nerged in anid Duscarnson 2s the equitable Gener of 
tae equity of raiemption, ani had been chlitersted by euch 
merger and did not eonetitute a lien on the premises; that 
ag to thea benda belonging t¢ Gres@~=cocmplatnant Grace A, fclde 
amdth said Buncaneon sae the unidiselesed princiral of Handel 
Fronkel, aliag Wauries Franklin, am! wae individually obligated 
te pay the geme; that there wae in the banda of the roseiver 
on donmuary 1, 1913, #19,136.39. The decree sllews to tha 
receiver for hia services $1,750, and te hia attorney 21,000, 
and direate that the balano@, amounting to 516,380.34, be paid 
by him ae fells: is%, the taxed ooste of the gompicinant, 
the oroen gomplainanat and tha Bond holders; Gnd, $448.85 to 
the complainant trustee for ite cash diehbursementa; 3rd, #250 
to sn44 corplainant trustee for ite fume; Ath, $35,000 toe anid 


complainant trustee for ite solicitors’ feea; Sth, $509 40 
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eroee complainant Crace 4, Goldawith for ber aelicitora’ foes; 
fth, the balanee te the several bond holdera pro rate, The 
decree further provides thet in default of the rayment of the 
areounte found due the several clsizensta and bend holcera within 
10 daye from the date of ite entry, the property be oid and the 
preeceda applied an follewa: iat, to the payment of 412 costs 
of male; %nd, te the peyment of any belence due on the bonds 
ee found in the decre#; Sri, the payment ef the erourt cue on 
tne atcend mortgage of Marry Herellj; 4th, to the paysent of 
the balance to the owner of the equity of redemption. 

First. Tt tie ineisted thet Charles BR, Molntyre was 
not on Iuiy 33, 1908, the cener of tends 7 te 10 incluaive; 
that sei@ herds had them been putds om that KeIntyre oonld 
net, therefore, declare the entire bond ieaue due, and the 
court, wos without Juriadiction of tha subieot matter of the 
forecloaure, 

A consideration of thease qnestionae ia somewhat otis 
plisated by the anomolous and contradictory attitude aomused 
by arreiiant. Ha disecialims any lfability on the ponds, either 
43 maher tr othareies, and neroaly olaiaa an interest in tae 
eubject matter a¢ mn junior mortgagee, and yet asctuses to assert 
eupry right of defenses te the foreclesure which might properly 
m@ aeserted by a morkgagor, Om one primarily liable for the 
payment of the debt. Frankel, the sctund maker of the truat 
deed and bonda, under the name of Franklin, aid not apre@al 
from the decrac, 

Hovever confused and devious the attitude and methods 
of the Jenclnge Corrany roy have been, eppellant rep reaenta 
“6 substantial equity tiat aheould prevell to crevant tha large 
nunher of bond holders, whe wirchased the bonds in good fui th 
oa am investwent, and to #wadw there eae due at the antry of 
the decree approximately $50,065, cut of a total of $64, 735.45, 


from realising tn thike foraclosure rrogesding upon 2 meager 
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agourity which hae been senipwiated in an evidend effert to 
embsrrass euch bond bolder in the aeolisction of their bends, 

Ghether bona 7 to 15 incineive were, prior to their 
maturity and at tne time of the purcorted tranefer of the 
gare by the Jennings Company to MeIntyre, orned ant hela by the 
Jennings Company, or by aone other reraon or persone, “ho 
Presented the easme at raturify at the offiee of the Jensinge 
Company, where eaid bonde were teken up by sald Company and 
rétéined by if uncanceliod, ie not olsarly disgieased by tre 
evidenee, There 18 no pretenses that asid bonis vere paid or 
Aigquiaated by Frankel or by appaliant eho, with the knowledge 
and gonsent of Vrankel, sasumed a11 the rights in the oroperty 
incident +o ‘ holder of the equity ef redemption. Ig the 
bonda were then the property of the Jeanings Company, they 
reaeined whoily unpaid, if asia bonda were taken vp by the 
Jennings Company at maturity, it is ateitted they were ao teken 
Up BHaGY Gn BArdenent *ith arpeliant, enereby they should be 
hela by the Jennings Senpany unesneelled, until they siculd be 
subseaquentiy paid by appelisnt, The agreement that the Jennings 
Company ahould held the bonds so taken up dy 14 unesocel ied 
must have been unierstesd by the parties aa amounting to an 
aereesent that aa te the bonds so taken up by it the Jennings 
Company should be onbrogated to the rishte of the prior holders 
of the bernda. tf the bonds oo taken up by the Jennings Company 
eere tS be oonsidered a9 paid, and the Jennings Company was eere~ 
ty #0 hold « claim tor the payrent thereef sgsinnt appellant or 
Frankel, there sas sO sngaeion for the axreament thet such bonds 
should te held by the Jeanings Cosneny unesneelled,. The true 
Sonstruction of the sgrtsment brings it within the principle 
of geaventionel subregation, *hich, ea is aaid im Howes Savings 


Bank Ve Bierstadt, 1€8 Xii., S18, *reoultea from an equitable 


right arringing from an express agreement with the debtor, by 
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wich one advances money te poy @ clain for the security of 
which there axteta a lfen; by *nich agreement he in to have 
on #qual lien to that paid off; *hereupem he is entitled to 
the benefit of the security which he bee satiafied with the 
expectation of receiving an equal iien.*® 

The bonde wore tranetergable by delivery, ond if 
they vere aeqguired by the Jennings Company under a risat of 
cenventional subrogation, they were acquired and told ae by 
purchase ari rewained in the hande of the Jennings Company 
transferrable by delivery. 

Rhether or not auad bonds #ith othere sere in faet 
tranaferred by the Jennings Company to Kelntyre ssa 6 contron 
verted guestion of faot sa# to which wa are not dinpemed upon 
thie record te interfere with the finding of the macter 
adepted amt gorourred in by too chancellor, ko puraon claine 
ing t¢ be the owner of maid bontie conteates the tities of 
YoIntyre thereto oma the title ef MeIintyre wae admitted by 
the Jenninge Compeny in ite anawer, 

In Chicego Tithe & Truet Co, vw, Hekter, 176 112. 
Arp., 86, relied wpon by counsel] for appellant, the doetring 
ef conventional eubrogation sas not invelwed and the cuse is, 
therefore, to be distinguished from the oaae at bar. 

Bere: ire » Tt 49 urged taat the decree crronecnely 
erovidea for the rayment of $250 te the Chicago Title & Truat 
Compeny, trunt@u in the ceed of truet, fer ite fees se euch 
THUR LOG» Tiere in me verrent in the eviuesce for the ollose 
ance of the emcunt moxed in the decre¢, The aligeance is 
groeely excessive und the deere viii be ecdeficd by aubeti« 
tuting in lien of euch allowance the sum of $50, 

Third, The slicweanee in the deoree of the itenma 
ateregsting 3445,83 was authorised by the terme of the trust 


dee. and by the evidence in the cesa. 
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Fourth, It 4a urged that the sllowance of $3,000 
tu the complainant trustee a4 ono Tor jt réseousbhle volicitor's 
foes ie growely oxcensive, Tie sligwange te cempicinant of « 
gaatonable acligiter’sa fees ie authorised by the terma of the 
trust deed, but the amount, af the eilawence in Shia Gast la 
exeeusive. The dueres wili be modified in isut respect by 
substituting in lieu of sweh sijowang@ the aum of $9,000, 

Rivth, It b@ anid tin dearyee ehowin not hove proe 
vided for the sliowanee of D500 to crosga Gomploinant Grace R, 
Goldamita for the feea of hor aelieitura, The s.agvanes of 
a presnonshie wclieiter*s fee tu seid vrose odmpaniuent is 
autherized by the terme Of the tauet Geda, utuh @o AO Ghjection 
wa” taken before the master £6 the sadunt of euch ol iowance 
avpeiiant is net in a peeition to urge objection therate on 
uppead.  Gobgke Geliykte, 280 Tlie, 1656, 

Bixths As the finding in the aeereeé that appwilant 
w5o ‘ht Oyuitable owner of the equity of reiemption is net 
challenged in the agxignment of @rrora, it is unnegessury te 
aeternineg the propriety of the further finding Im the decree 
that the third mortgage of $1,500 which wae and ia owned by 
arpei.lant wie perged in the fer. 

Seventh, It in eongedied by appellant that the dew 
fenme of usury i* peraonal to the asbter aa¢ can net be availed 
of by a junior iien cisisgnt srainst a prior lien claimant. 

The question, therefore, shether an 2ligwanoe of 24,500 te the 
Jennings Company sa commission fer precuring the negetiation of 
the bond issue «ee wevrious (5 not properly before us for review, 

Eights. The tecsreoe finde ani aijudges that sa to 
the benta cered by Orece R. Geldamith arpellant was the undise 
Glosed prinoipsal ef Kandel Prankel, and that sppellant wae 
thereby chligated te pay avid bomde terether sith interest. 
Thie finding and diraetion in the decree ia prodicated upon the 
prayer of tha erosa bALI filed by the erogs complainant 
Goldamith. 
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» 33 « 
Tho truat deed and bonde secured tiereby sre axocuted 
under send by Vandel Pranks] vueder the sama of Maurice Franklin 
Gross complainant Goldonith contends thet Prankel having ¢xg= 
outed exid bende as the suth@rized agent of arpellant, the 
latter ia personully-lishbile for tha payment of aaid bands 


#28 on undigelosed principal, 


Th Balah vv. Murpoy, 197 Tile, “86, Af La wwids 


The eule in resard te inetrumentea under s¢al wade by 
en spent ig, that 1a erder to bind the rringipal aon! te woke 
it hia contract it must purport on ite face to be hia contract 
and the s@al muet purport to be bis, én agent cannet ordinare 
ily bind the principal by & senled aontrast axeouted in hia 
Own same, NOT can the prineipal ordinerily aveili himeeif of 
such a contract and ene the cther ecantracting party tharcon. 
An wndieclesad principal ehome sutnérizged srent hee made auch 
a contract in his behalf san neither sue ror be aued on it. 
(Story on Acency, seo. 147-154, 150; Bishop on Contracts, 
a6GR, 428, 1070; 12 “sraena on Contracte, « Sth ed. - 54, 468; 
Anon on Contracts, #48; Diney on Parties te Agtiona, i534, 
293; 2 Am. & Eng. Enoy. of Law, ~ Sand aa, ~ 103a,)* 


This doctrine waa ister arproved in Heatrup vs 
Prendergast, 179 T1],, 354. 

Tnuere 4a no confiiet eetween thease gasee and 
Deugherty v, Heckard, 189 Tii., o33, whare the contract is 
GUestion woe signed by cue pereon, & Erieeipal, ari 44 waa 
heig that pared syitences wae cceretent th shew that the cone 
traot wan that of # nartrerehip, end thet the firm entered 
inte the centrect in the name snd style of the individual «ho 
sisned, If the eaontract thers invycilved aad been alipned by 
an anthorized agent, inetesd of ore of the principals, tas 
oaas sould he in point. 

The decree war erronecun in the respect wentioned sand 
will be wocdified by etriking therefrom the followings 

®Aud on @elion of said eresa ocwpleinant Grade R, Golde 
aeith, the court further finds fren the svidence and fro 
Gaid Haanter’s report thnt said herbert 3. Dureunacn wae the 
equitable owner and holder of the title tc the real «satate 
in thia decree and in anid Naatertsa Recort mentioned, ani 
that Mandel Franke) who executed the trust deed and the bends 


hereinbefore suntionen water the slias of Vauries Prankiin, 
held only the iegel title to anid preeerty, that aa te the 
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bonds herein found to be owned by eaid oreaa complainant Grace 
R. Goldewith, esi4 Herbert V. Duncsnsen war the uniieglecssd 
principal of said Mandel] Frankel whe exeguted anit trust deed 
and bonds under the alias of Keurise Framklin, that sa te esid 
bonds Rumbera 16], 162 ond 193 held and dened by Grace R, 
Goldsmith, said Nerhert F. Tuccsnase ie tndividuslly eclicated 
te pay the sane, toxether with any and 41] intereat taet may 
we gus thereon and 21] other sure by the decree found to be 
aue aid Grace RA, Goidamith,® 

Sther gueations raised have been fully conaiderad, 
but are not deemed of eufficient coseayuence to merit further 
diecueeior, 

The anforosmant of the wubetantial righte of the 
partios most asrlously affected by thie faereslseure praccsding, 
yeing these she ao yuired the bonda in good faith sa an invest. 
ment, d¢mania that this prelenged litigation be now finally 
terninated, 

The deores wil] be wedified in the reareote noratoe 
fore fully ast ferth, and ae 29 sodified -111 be affiresd. 
Qne-fourth of tie coate of this appeal will be paid by the 
Shissee Titia 4 Trust Ocepany and threeefourth of anid casta 


will be paid by appeliaent. 
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MICHAEL LAURIE, 
Plaintiff in Error, ERROR TO 


SUPERIOR COURT, 
OOK COUNTY. 


VO. 


BARBER ABPHALT, PAVING OOMPANY, a 
corperation, e%. 
fendant in Error. 






WR, JUATICE \PUNGAN DELIVERED JRF OPINION OY THE COURT. 


Pefendant Mn errer recovéred 4 judguent in the 
Superior Court of Cook County agadnat plaintiff in error, 
Michsel Laurie, in a siit Sy the/ latter for pareonal injuries 
Slleged to have been oauted hy/the negligence of the former, 
Plaintiff in error waa a vember of 4 fang of men 
employed by defentant in error, Barber Agphait Paving Company, 
as laborare, in the repair of saphalt pavesentea in the streets 
of Chiosgo, The gang sonaisted of laborers, of whom plointiff 
in error wae on, and teo drivera, in all 12 te 14 wen, ond all 
of them working under the immediate control and direction ef 
a foreman nomed Reed, The lahor@ra, toola and no teriale were 
transported from piace to plage as setasion required in two 
cduep wagons oriven hy the drivera, Upon the completion of 
any certain piece of reraixy vrork it waa the oustom of the 
laberera te lead the wateriala and toole in the wagons and 
then get in then ACL VER. The drivers would then crive the 
wagons te the next pisces to be repeirad ae directed by the 
foreman, aed the wagon in ?fsont would be stopped at one aide 
of the new place to be veraired, ond the rear engeon would halt 
&t the ether aide. Tae men would then get off the wagons 
and the drivers would dump the mitexvials from the eugons to 
be handled by the laborere. MM! the day in queation after 
the gonclusion of # job of reneiring at 26th and alilsce 


atreets, the gang was being iriven to Sond and State atresta 





« 


s =a * 
ns ie hk 








—* 


wast 
’ f iam PRs es — ‘od oF jou, 3 : 
—— Salt th tee ay * ea! 
Css wALE PAT Ly Bath gue eas 
é Pn ° * 4 


⸗ yap 


: ies ae tat ft an ii." 


ih Rat, *8 ll 
fT) ten aan a 
; : 4 





















f 


Mod MOIRA 
Aregoo 305 


J 
a1 


afrton ant wo weTHTI oy cae? L193 nnoauyy 





yiavod food tw 





noꝝꝛaa Gd Thidainia tem 

eohautat Lambere et tors st prt eat ol . 

‘east ent Yo sonogt lyon nied ered oF 

how © garg © to seein & baw Fores wt Peeeatalt, © 

. gtheqadd Gitex tindows soa proers af —B— — 

etenite say cit etndnsyay Ptaaies Yo. siaqes og¢ ak, 

TWbealalq sody Jo ,etwrodel Yo-hetetands gang oft. 

fin hero prom Mf of GL fie RE yedevle. ont baw A aed sad 
to noltsevib bas forsecs effet bouwh em? sebau pa 

ator alarYeton ban ‘atod? eetercedet ‘oa? | Reo Remar 

BU) GERM titoey so tenance bh weete ‘o¢ eonka aott bet | 

tO nettalquso off AOD 86. eréyich sat yd mevish: —2 

⸗ sew OY deer vhaged Yo beta 

bhe Gneget ods ot sloo> bor @laliabian bad baat oF 





J 


an? eviad madd . toa al $6 
od? qt Betcexth as Settuart ef of aa Seen Oa? OF % wae 
Sbte ono tu begsase of bhiow tooxt ab soem ene Ban (ell 
Sind bivor aégwe chor On! Red ~bortoden od oF oosty s 
adogee wit 3% tog abdt fivew wow Sa? ehhe eedte 

OF OhOeae edt aout atehint im ‘ea? qayh bigtw’ — —— 

———— a 
Seo bee dees fe — Wg «to —— 
ateetie ote one bate of aahlah Raber” ‘eat greg oe Ky 


— 2 = 
to the next job with the foreman seated beside the front driver 
and a number of the luborera seated inside the wagen bex, and 
the plaintiff in error and another laborer ware sitting on 
sone bosrda that extended out from the hotter of the front 
wagon back and beyond the rear axle with their jess swinging 
down, When the front waren resched the plase where Reed had 
directed the drivers to stop, the front worsen was ouddeniy 
halted while the rear sesgon coctinusd om with the result that 
the pele of the latter wagon «truck ani broke the leg of 
pisintiff’ in error. 

The firet count of the dselaration charges that the 
injury to plisintiff in errar was caused by the negligent order 
| of the foreman to the front driver te stop hia wagon. 

The secend count sliegea that be wee injured by the 
eegligent and cartieaa driving of the said drivera and that 
they were net hie fellow servanta, 

The third and lsat count avers that he wae injured 
by the pegligent and improrer driving of the rear driver and 
that he s@ not a fellow sasrvant ef plaintiff in error, 

The court st the eonolusion of all the evidence in 

the case directed a verdict of not guilty as to the second 
and third counte of the declaration, «nd thie ruling of the 
eourt is agaigned and argued nea reyeraible error, Platntiff 
in @rrer wae one of the working foree anit hal been for eone- 
time, and with the other ithorers ene hauled from place to 
place by the drivers who were alac a part of that working ferece 
and gnugaged in the same general duty, repairing asphalt atroeta, 
They werd all the servants of the conmon euployer, aii were 
all avtually engaged in their “ork when the injury ooourred, 
although they were being transported from the leet plece ree 
paired to the next one to be repaired. The wagons end drivers 


were need apeciaily for the work in hand and for no other 
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purpose, although transporting men, toole and materials and 
loading and unloading the same woe the only duty of the drivers 
in connection with the work of repairing atreete. The duties 
of the lahorere were diatinet from those of the drivers, but 
it required the work of both the laborera and the drivera to 
sccomplish the *ork in hand; and thelr services were not auch 
as to exempt thaw from the operation of the general rule that 
servants of a cormeon mnater engaged in 4 conmon snterprise and 
working tegether under the sawe foreman ore to be recsarded an 
fellow servants, There was ao digpute about the facta above 
recited, and the sourt properly held as 6 waatter of law thet 
they were feilow servent® andi that there oquld be ve reaovery 


in thie suit by plaintiff? in error by reaeon of theis sesiigence. 


QO, & Ay Re R. So, v, Keefe, 47 T1i., 100; St, be & 8. Ky Ry. 
GO. vo Brite, 72 Tlie, 8585 
321 T11,, 2093 Emery vy, Io Ge Ry Re o., 149 112. App., 353; 





1 k é ty R + 288 This, BBO; Shiga PA City 
Ry. 29, ve Leagh, 208 Ti1,, 198; Ghiosgo & E, I. vs Yhite 


BOS 122., 124. 

Pisintiff in error's contentiona that the court 
erred in giving to the jury tnetruations numbered 9, 11 and le 
ere untenable, It ia the a@11 aettlied law ef thia state that 
& Pladntiff can not recover for an iniury csused by the neglie 
Renoe of the defendant, if the evidenge shows thet the plains 
tiff ot the time of hia injury was in any sway nerlizent ans 
that anoh nesiigence contributed to the reaniting Injurica 
for which evit is brought.  Sierzbicky v.12]. 8. Co,, 4 Ill. 
Apps, 400; Chao, City Ry. Co. vy. Sunpyin, 72 Tl]. Apps, 33. 

RO person can be sald to be in the exereiae of ordije 
nary care for hie own eafety if ke sus been guilty of any neglie 
Ze608 which ocatributed in «any degree 46 hia injury. If plaine 


tiff in errorta negligence in any «ay contributed te hia injury, 
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B18 negligence may be aald te ba a proximate cagen of ais 
injury, 
Inetruetiona 1] and 15 are based on the avidenca, 
are applicabie te the cass, and sre net subiest te any of the 
ebiections ralaed ts theme 
Under the ovidenca in this aaae the jury were *arrante 
ea fie finding that plaintiff in exror eae voluntarily riding 
outside of the wagon box in question ln an @aponed powition 
to the genger thst aeused his injury, gad sgeinet tae ine 
strostions ef the foreman sri sithout hia snewledge, and 
withent any cesesaity or exenae for ac riding, and thet thereby 
plaintiff? in arror wae guilty ef contributory neciigeace. 
There is no reversibie a@rror in the record and the 
judewont is affirwed, 
HUCGHE ST APPT AMY Ty 
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L. Re VAN ALLER, 
Defendant in Error, ERROR TO 


vs. MUORICIP 


SESTERM UNION TELZGRATH COMPANY, oF cuI¢ 
Plaintiff in error. : 
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"If sny wail or —— ove now, please forward 
to St. Paul, cars Frederic Hote $ya0"are ive pefore four P. M. 
duly 16th, After thet held,* 

In the course of transmiasion the word "Frederic® 
in the telegram was changed to "Fildsay*, #ith the result that 
defendant in errox failed to receive hie mail in 5t. Poul, 
He afterxeris brought thin suit in sasumpait te recover hie 
dasages for his loss cf time and for expenditures alleged to 
have been caused by reason of said error, On the trial before 
the court without a jury he obteined s judgment ageinat plains 
tit? in error for $58.60, smi Yeatern Union Telegraph Company 
Proesoutes thie writ of error to reverse the judgment. 

The record diesles¢s that the court silowed to 
defendant in error for hia damages $46,00 for two days loas 
of time, and $18.80 for expenditures made by hiw in his efforte 
te seoure his mail, The evidence was not wufficieat to 
warrant the court in allowing the §46,00 for leona of tine, 


even if it be sonceeded that defendant in error did lose tee 










— 2, agit oad oa 
288 te gi f@l QO 


es —— — 


ee “gee ge at & 


“wieryolor gatketio? eit 9 ah Yikes 


om: of 
rwars ae <7 
















J — iY — * 


M 


— Gaee’ —— 
* dkod tad? rettA  « 



















em biow sift | metentianan? Ye estuoe odd al 
em? @lysay oils déle _.*ynbilt? eo begasde enw acrgotod 
tito? .46 of ftom ald @vdeeer 09 beLied sorte 
asst —* af hagas 9 ol tine old? bayuvors ' a 
OF Seagolin emus ti Amik 402 bas oate Yo esol std 102 es 
emete) (sixz ody ad etO498 bles % aseam yd baewao nes 
emtelg tontayc stromglut » benketds ef qewt s tuods iw | ; 
Weqee? dyorpgeloT sold aiesvaer tap .08, 689 ‘aot 70710, 
elAcmgiul of! seteved as a to tiaw eld? ei oun 

OP Sawilh sro edt fois evecloedh Su 00's od?t , ; 

enol ewah of? 267 00,084 ‘wegnach abd s0% sonce al fas she 
SGsotle ain ct wic vt Oboe vomit tbaeqne ot 08.819 has gett it. 
O? SaneloiTivs doa new Soneblve eff Liew eld —— 


eeat? Yo —— sot 60,089 edt dattwothe nt guroo edt tom ‘ ase 


oy —2 
0 Vi) tabhow en dadt bebeowoo od 34 22 neve | 
: ‘ H 4 arnt : 


~ 3 = 
days time by reason of the orver committed by plaintiff in 
error, for thé reaton that 14 does not appear what his datly 
earnings were, Ho testified that he worked for his firm on 
& etrnight scamlenion basin, and that hie agreemest with hia 
company required him to produce a certain smeaunt of businese 
in his territory, ond that hie company placed to his credit 
600 « month, which covered his commlasione ond hie expenses, 
He aleo *teetified that in case hie coamisaaionae did not amount 
te 8600 a month he would not be required to return any part of 
the #600 per month as he understood hia contract. The sub- 
stance of hia evidence then ia thet bie aslary and expenses, 
together, amount te $600 per wenth, but it is not made to 
appear how wuch thereof caonetitutes hie earnings, or how much 
thereot constitutes hie expensea, There iv no evidence in 
the record tending to prove thet be weuld or cenld have earned 
more than the 3400 per month paid him by his firm. Henes, ae 
he would receive $400 per month iu any event, the evidence 
reully shows thet for the ten daye loes of tine hia damages 
would be nething, either for lose ef salary or for expensen, 
unleas the negligence of plaintiff’ in errors caused hin were 
expenditures than he would otherwise have sede. hile it wae 
the duty of defendent in error to transmit the sennage oerractly 
an delivered, still ite liebility for ite failure eo to de, 


vas the agtual damages cogasioned to plaintiff in errer by 


reason of its bresch of the contract. Tyler, Ve & Cos ys 
Hy U, T, Coop GO LI1., 421; Be Ue Ta Coo vs Peoking Co, 


168 Ill., 356, 

For the same reaeons above set forth defendant in 
error wee not entitied to resover hin expenses during the 
two dnye he epent in St, Puwl, to-wit: @1,.56 for a room the 
night of duly @th, #%,.00 for » reom in Minnespolis the night 
of July 10th, and $3.00 incidental hotel expenses ana £7.50 
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expenses outside of tae Hotel for anid two daya. The evidence 
Clearly discloses that he would have stayed in Bt. Poul until 
four otolock FP. W., July 19th, even if hie mail had been 
promptly received ot the time aswed in hia firet telegram, and 
it does not appear from the evidenge that he would not have 
gone to Minnespolis hed he gotten his weil promptly at St. Paul, 
In other words, it dose net appear from the evidence that his 
failure to receive his moll duly 10th wae the cause of any of 
the above naned expenses, The burden ef proef was on defense 
aunt in error to show that he wag damaged, and what hie damages 
consisted of, and he could nol recover for any expenses not 
shown to have been oocaeloned by the erronsoue telegram. 

We think, however, that the evidenge show that he 
was entitled toe recover $5.98 from the plaintiff? in error for 
the other iteme of expaend@e nawed in the teatineny of defendant 
in error, to-wit: $4.50 for expenses ot LaCroese, ine inding 
hie hotel bill, and incidental expenses there, and 37¢ paid 
by him for bie secend telegram; eieo $2.00 for telephone ex» 
pensea and $3.42 for railroad fare from St. Paul te LeCroese 
on July lith, The evidence ehewing that those items of ex 
renee cenatituted hie damages by ceneon of the wistake in the 
fireat telezram is found in the tentimony of defendant in error, 
the only witness in the cane, and ia, in muibetance, that ae 
celeagan and manager of hia firm his duties requiced hia to 
work both in the heuge at Chicago, and on the roads that on 
July 10th and llth he called frequently at the Frederica Hotel 
in person and by telephone to find cut if hie mail had arrived, 
and alse went to the post office st St. Paul to find out if 
eny mail had come for him; that on the worning of July 11th 
he returned fron Minneapolis to $1, Pend, ana on losrning that 
no mail waa there for him, he sent by railrond to LaCrosse to 


find hie well, and st the hetel there was shown the erroneous 
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waite 
menegage and informed that hia mail hed been forwarded and 
addreseed to him at "Pilday Hotel", St. Pawd; that he then 
wired to St. Foul, avking that his mail be forworded to him 
at Chicago, and on July 12th went to Chigeage by rail and went 
to work for his firm at their place of bualinese where he obe 
tained his lost wail; thet he did mot know prior to going to 
Latrosae that he eould haye found a cheaper way to locate his 
mail then by train, and had no notice in what ahape his first 
tejenram waa received, that his original route 4a planned 
earried him to Latronas, and that waa the reason he expected 
mail there; but that he transacted no husinesae at Latrosae 
and would not have sone there had he reeesived hia mai] st 
St, Paul. 

It ia suggented by plaintiff in errer that defendant 
in error could have leaeened hie dagages and that it was hie 
duty to do #0, by wiring te Lafroase from %%, Paul to find out 
about hie mall, end that «hen he went to LaGrogas, it would 
have been cheaper to heve returned to St, Panl and have gotten 
hie mail there than to have #sited at LaCrosse to wire to St, 
Paul and pay hie expenses at the hotel in LeCrosase. In the 
firat place, it ia net shown by the evidence that 1t would 
have been cheaper to have wired from St. Paul, snd have waited 
there on @xpenses to find out abeut hie mail, sa it would 411 
depend on railroad oonnectiona, and ehether or not hia return 
from 3t. Pawl to Chicago would have carried him by LaCrosse 
enyway, He waa not in s position to tell shat te do anyway 
aa he hed no notice of the mistake in the telegram, and no 
notice that he in fact had any mail at Latrosee to he forvarded, 
Under augh a dilemma he *as justified in coing te LeCroese as 
originally routed. It turned cut that his eoing wae aleply 
& uselesa trip at the extra exrense aforesaid, occasioned by 


Plaintiff in error's breach of ite contract to correctly deliver 
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his measage,. While it sae hia duty to make resnsonable offorte 
to render hia injury aa a#ell an possible, we do not think the 
Gvidence warrants the oonelusion thet he did not ae do, ‘The 
burden of proef waa, also, on plaintiff in error to show that 
a different line of conduct upon the part of defendant in orror 
would have redneod hia daweges ae it claimed, Korth P, & P. 
Go. v, ¥. Us Tel, Cor, 70 Tl1. Apts, 275. 

Aa the evidence indisputably shows that defendant 

in error was entitled to a jwigment sgainst pleintiff in error 
for $6.92, the judgrent for that amount will be affirmed, proe 
vided deferdant in errer within ten daye from the date of the 
filing of thie opinion will enter « ramittitur in thie caure 
of $49,68, In case avoh remittitur ehall net be a0 entered, 
the juignent of this court fe that the judgment of the lower 
oourt is reversed and the cause remanded, 

APFIRRED FOR $6.95, IF BENITTITUR 


FILED; OTHERNISE REVERSED AND 
— REBRANDED. 
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hon with the will annexed of the astate 
of AUGUST BREICHA, deneased, 
Plaintiff in Erver, 


MARIE A ih age agreements ei 49 benis 


ERROR TO 
CIRCUIT COURT, 
COOK COUNTY, 


YR. 
BOHEMIAN BUILDING AND LOAN APPOSTATION, 
; Refemtant in keror, 


ER, ITUATION DUNCAN PELIVERER ‘THE PPINION OF THE coURT, 


Flaintit? in error, Karle ¥% Tellar, se adeinietra- 
trix of the estate Bf Auguet ProjelA, deccraed, prescoutes thie 


writ of error to reve the ¢eeyte of the Clrowlt Ocurt dine 






missing her bill of Apri wt FOB for want of equity and adjudge 
ing thet she poy the conte of the suit in dua course of admins 
istration, 

The 6122 ie » senersd bill for an seoount avorring, 
in substangs, thet Anguet Qrejeha disd im Chioage sdout Pacem 
ver 3, 1803, leaving o will shich was duly admitted te probate 


by the Probate Tourt of Cock Geunty, and that lettsra toatae 


wentary were issued te plaintiff in serrox upen the *atate of 


aaid degceaeed; that prier to April, 1901, said August Srojeha 
Whe 4 menhex of the Bohesian Bullding and Lean Assoolation, 
defendant in error, and from theme to April, 1901, eas ite 
treasures, and continued aa a mouher thereof unthi ais deuthj 
that oefendant in arrer te on Tllineie eorporation organized 
to build and iaprove houseteada and to lean money to ite agmbors; 
that at Givers tises from February 3, i885, to August id, 1899, 
aid Brejoha becawe the o-rer of various shares of atook of 
anid saaguiation aggregating 306 sharea, upen shich he paid 
lorg® avea of monty, and that several thereof that were une 
pledged for losana, ani agveral thereof that were pledged for 
icanm $0 Bit, were declared by defendant in error to be 


matured, and that upon all of anid shares by reavon of pay 
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mente thereon by aald Brejoha larce sume of money became due 
te hie which defendant in errer negiected to pay or te scooount 
to him therefor; that while such treasurer eeid Brejches ad= 
vanood larse sues of money te deferdent im error to pay for 
matured shares t6 other of its nombers, snd eigned and paid 
twenty notes for it by whioh 4t secured other lorre eume 
amounting te more than '4¢,000, none of which sume have been 
paid or accounted for to him by defendant in error; that 
defendant in error charged him with abortages as such tresaurer, 
and gaused him te plimice to 4t 36 sharse ef atcook, and to 
mortgage cartain real estate to esoure aeid sileged shortage, 
apa applied 211 of seid moneys owed to him to dieoharge the 
wlleged shortage, while am a matter of fast there was no augh 
shortage ani on a fair accounting deferniant in errer would 
have been fomd owing him o large ayum cver 61) its juet claine 
ageinat him shich oum it refused to pay or to acseount therefor 
$o him, and that it haa frequently refused to account to 
Plaintiff? in errory therefor; that plaintiff in error ia not 
fully advised es to a1] auch satters, but that defendant in 
error haa books of accounts and documenta in its posaension by 
which all of asid mattera may be ande ta fully and clearly 
appear, and plointiff in error ersys for auch accounting and 
discovery, otc., by defendant in error, 

Ry ite answer defendsnt in orror edwitted that 
Brejcha vae one of ite newbhere and ite troagurer and that it 
lasued te big divers shares of ite etook, ae charged, but 
denied that FBrejoha borrowed for it, or advanced te it, isrge 
suse of money or any awe of money, or that it owed bie any 
sum whetewnr, Alleged thet he signed cexrtein of auia notes 
ae ite traseurer ard paid them «ith ite funde, and denied that 
it never aceocunted te him se te any or «1h of seid matters in 


a6id bill rentioned, Averred that after « bill for euch ace 
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eounting had been filed by aaid Auguet Brejoha against defendant 
in error in sald court, on Jonvery 54, 1901, there waa a full 
and complete account taken of 211 of said matters by nim snd 
defendant in error, and that the sane wae agread upon by thes 
a® a true socemmt and settlenent of sll matera between them; 
that on Bay 8, 1901, defeniant in arrer filed ite oertein bill 
of complaint in the Superior Mourt of Oeok County azeinat anid — 
Brejohs and othere te ferecloag 6 eortainrast dead «executed 
by him to aeoure & Gertain lean to him on fourteen of 4214 ohsrea, 
and thet be apeeared snd answered anid bili, and that in the 
eourse of anid forecioaure anit, the smovnt due on gaid loan 
wae ascertained, and that anid accounting wae by sazreament of 
anid Brejeba and the complainant in forecioeurt proved to be @ 
full and true scoounting of 411 such matters Setween then other 
than asid mortgage, and that said Brejoha wx oredited with 
gil wattere found to be dug hin on such sceounting ast a acte 
off against the amcunt due to defendant in error on gaia morte 
Gane, and that s deeresa wae rendered in auch ferecliowure avit 
for a dalance due the cceclainant therein, snd for such belance 
decreed to be duo the real eatate mortgaged was sold, ari that 
therefore thereby anid account was adjudicated anid finally 
settled ani paid, ang aaid D4] for an aceounting by said 
iréeicha wae yon hia own motion, after augh accounting and 
aettlerent, diomisaed by the Circuit Court. 

A veneers] replication warn filed by complainsnt te 
gaid answer without anemiing or asking leave te snend her bill. 

The gourt properly ruled on the hesring that the 
isevne of an account stated and adjudicated and pela should be 
firat determined before any account between Drejoha and defen= 
dant in errer gould he inguired inte or atated. An account 
atated and puid ia a bar te any relief «betever on a bill for 


& general scoounting in which no partiovlar errora arc assigned 
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in the aceount ota tei, 1 Reagh on Nodern Equity Practice, 
8583 Yood v. Small, 7 Paige (N. Yo), 5733 The State v. 1. C. 
Re Be SSoy 245 This, 184. 

The fact that by ite snevwer de*endant in errer alse 
admitted many of the allegations of the bil] and denied other 
Sllegations thereor, or that the B21 prayed for disoovery and 
the produetion into Gourt of certain books sand doownonts of 
defendant in error, furnishea no ground for complaint at vueh 
ruliag. Tf all the necounts had been atated and paid by the 
perties « senern] bili for an escocunting could not bo maintaine 
ed by #ither party for the very simple reseen thet no one can 
maintain « blll in equity for rebies that he han already ohe 
txincd before the filing of his bill. ao party cowmplsinent 
to @ B11 for « general sacoounting #1112 bo permitted to rhow 
wiatakea or wrrove in the steted secount where there are no 
éilegationa in the bil] of any euch mistekew oy erraca, See 
Game SutHerities above eited, 

Tne evidence of A. Purser, & #hOliy disinterested 
witness who was the agent of August Brejeha in the anking of 
the settlement of the socounts between Hrejeta and defendant 
in @rror, «a9 taken upto the hearing; «end hie evidence amply 
austaina the plea ef defendant in error of an sceount stated 
botwren the parties, and that thet statement of the account 
wane introduced ef a part of the evidence upon ehich the said 
deoree in forecicoure waa rendered, It (# unneceesury to dige 
ouse the evidence of thia witnees so it waa aot in any way 
gontroverted by other evidenoe, His testimony was, in aube 
atarnod, that 411 matters between Brejehna and the defendant in 
@rrer, wren which an accounting wae prayed for in the bill of 
gomplainant in error, vere gone over sm! considered in the 
stating of the sooount, with Brejchsa pranent a part of the 
time, ami that he was antiafied «ith it a¢ inetrueted Pures 


t® settle the matters with defendant in error in sauceordance 
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therewith, It is further shown by the racerd that after the 
acadounts sore oo stated, by atipulstion of BSrejcha bis own 
bill for an aceounting wan dismissed, hie anewer in the forte 
Glosure auilt withdrawn, and the statement of the scoounta was 
introduced in the foreclosure suit a@ svidence and 911 sattere 
between the partina were aatiled end diapesed of finally in the 
deoree in foreslosure,. 

For thea resaens already atated it wil] not be necege 
gary to further consider the srgvnentea of plointiff in orror, 
that the adiieaion that Brejehs #a9 s eteokholder entitied her 
tc an aceounting, that tha alleged eettlanxent with Brejocho wae 
incomplete, that a steted or settled account can %e aborn to 
be erronéous, that the decrees in former suite offered in evie 
Genesee were net a bar tO thie sult because they did not invlude 
#1) the itcwa mentioned in the bL11, and that therefore the 
Gause should have been refered te a saster in chancery to 
take the seaount, Without an amendment to the bili alleging 
Specisic miatekes or errors in the segount etated By reason 
of froma or mistake the accounts cewld net he opened up sad 
westated. ‘The State v. I. C. R. Re VGe, Burrs, 

It is also insisted that the witness, Filliuw Oaaper, 
a stockholder of defendant in error, was ingoupetent to teatify 
againet plaintiff in error as administratrix, hile that is 
true, it is not reversible error, because tee other undicputed 
competent testimony in the record clearly supports the deuree 
of the court, and the testimony of Mr. Casper wae merely cumue 
lative evidence and may be entirely disregarded in the cor» 
sideration of the case. 

It is further insisted by plaintiff in error that the 
decree should be reversed for the reason that the court erred 
in denying her leave to file an amendment to her bill after 
all the evidence was heard by the court. The record in thia 


case does not show any motion or any attempt whatever to amend 
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the bil) as cisimed by plaintiff in error outeide ef the certi~ 
ficate of evidences signed by the judge. 

*All ovsl motione in a ¢hancery cause should be and 
are aupposed to be noted upon the clerk's doeket oni a minute 
thereef nade by the judge himaelf, wni the motions, toxe ther 
with the crders wade thereon, should be duly entered ef record 
by tue clerk in making up hie ordera in the care, By thie 
nesns they become a notior of record, without the ald of a 
jwige*s certificate or bill of exeertiona,*****fie enie office 
or function of a certificate of evidence in chancery auned, 
as ite very newe inplies, is to truly set forth the evidence 
offersd, rejected, received and considered om the nearing, and 
ony attempt to make it subserve some other purpeer ia vithout 
warvant of law,* 123 Tlie, GR; 


Ret Ry He a, Ce Vs Cay BOO Tide, 4BO, 


If, however, plaintiff in error wae in a position 








Tae 


to insisk that the record properly dissloses euch motien te 
anend her blll, and the court's refusal te allow the same, 
sneh refused would not he error, The elleged proffered 
amendment gongisted meraly of allegations that at various 
times from 1991 te 1900 Brejoha advargeed ant paid out warious 
auss of money for defendant in error which vere not taken into 
consideration in the alleged #ettliement; and that hile he 
wan ite treseurer he siened amt poid out of his own moneya 
various netes for defendant in error ani thet thone iteme were 
not considered in asid alleged settlesernt of secounte, There 
ig no sllegation whatever in the proposed amendrent to the 
effect that said matterea hed not been repeid previous to the 
atuting and settling of the sonounts in 1902, or that anything 
was due to Brejohea or te hia ewtate at ths time onid amendsent 
was offered by reanon of anid payments by Grejoha, and no 


alilegstion shatever wan wade to the effeat that said itens 
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were omitted from oaid settlement by reason of fraud or twistake. 
Yhile an account atated and settied may be iameached for fraud 
or miatake in 2 gourt of equity, it sean oniy be done upon a 
bili distinetiy and clearly setting forth the epenifie errora 
with dietinet averments ae to the tise when tag fraud, mistake, 
eonc¢alinent or misrepresentation that oeused auch owleeions, 
wau disvoversd ani what the diesovery ie, ao that the court 
may clearly see whether by the exercine ef ordinary dilisence 
the diesevery might net have been @arlier made, Pisintiff 
in error's alleged awendwent was wholly insufficient to entitle 
ier to any further consideration by the court, ine Sts te ye 
Le Oe He Be CGo, gue ris 
There le ao réveraible error in this reaerd and 

the degree ie affirmed, 
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BiChaRR a. BRART COUT and PAUL ba 8 J — eee 4 1 6) 
; APPERZELLAR, for the use of : 


G. P. SAYERS, 
‘ Pilaintifvfe in Error, EaRon TO 
MURICIPAL COURT 


OF CHICANO, 
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xun -PALMONTH A WEVILLE NaxuRactiatne B 
SCRPANY, & @orpforation, . £ 
efundant in Error, & 
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WA, JUSTIOM, GRAVES DELIVERED Fie OPISTOR CP THe coURT. 
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Suit was 





tiffs in error, Aisi 
for the use of G, PF, 
Av “Har am Gan be 
inferred from the record and argument 6f counwel, Swarteout 
aagaa in dealing in or at 
gain office wae in New York,’ They had an office in Chicaze 
ef which one Frederick A. Yard WES MANALOT. Nefandant in 
error wae acparentiy, judging from the nama, * sorroration, 
pregumsbhbly in anme manvfacturing bueingar dn or naar Thicnges 
In Ostober, 1907, defentant in orror wae in financial 4diffie 
aulty, It had notes westuring which by resaon ef provalent 
aonditions it comld not raise the eseh te liquidate. Pinine 
q tiff in error had within two yeare purchased « number oF these 
notes, Whather they st12] owned them dors net aatiafactorily 
ACPeALe A Kr, Carpenter, the treagurer of defendant in error, 
Oalled on Kr. Yard, the manager of tha Chivage office ef plaine 
tiffa in error, and advised him ef the aitustion and aorforred 
with him aencerning the baat course te puraue. A nusber of 
S eeraons, moet of tham rorrenenting diffsrent ereditora of 
defeniant in error, were at the raquest of itm officers, 


formed into shat wae galled a creditora’ committes, ani were 








or noms 





‘hy bad ¥E 
— ot ettarasatt - 
* es R25 eres 

















— sacrotany pew 
’ — REG OEE ED 
* gDOROTHO 10 arrr r o auaaux var 
Ro al santas 
( ay < may \/ o i saan * ¥ 









<PHyOO Ser TO. wDTHTAO. sey CURA tuan ev 


⸗ i of 7 
enw ye — 
ne "2 — 


— 







Labeda ed fxwod feqloe 
Swsellasacqaa kuet bas ¢ 










* 









ofitvan & ddroeleF and todtose eter t — * 


Teg 
anced 30 
500% oa? 
— 3— ‘e168 até 
1+ Mode aakeadouy at 8 

tug’ wow at 600 ‘oor , 





ed ak #2 189% 8A .pORRETORIOD 8 wd 
. 4 oe 
» One che 





SyorPine® plencuoo Yo Puen 


“tes 
Peng Ee, 
















dn 10 el eat leah ni heeesy 





steat eteqae Lelorsa@ce 
ogeotdd at eeltto re bed yon? 


ab eantasted .senance eas ea dotzebert eno | 


eOlteio7w190 2 ,emaG of? BOTT grinbyt eitnoragae. ou 0 


eOgeclaD aaen so ah awentend geitwd ost yes ence ak yids 


—* 
a 


-wit%Lb fatonanl? at ane yore st tanbosten eTOPK .redobeo 


— * 
ie 


fastevers Yo aosees vot dolde xolrwten seton bad #T aR 
—mlel? eM?eblupll of Ameo edt seter ton bi geo ok ‘anol 
eoed? to sadam = benedouy eiver Or? aldtie bad ori at } 
ylltorostalsne ton ssob ard? bonro [Lite red? andtedt | Ca * 


~afaig to eoltto escort off To zepenen ea? ebreY oti no gs 


gtoute al Inshoeleb to se1ueeaer? of! .neenequed om A 


oe 
beriethco bap aoktavtie od? Yo ald bea ivbn bas (19178 at 


to tedeun A | 6 Getug OF eRtires Peed * za tar vono o uan 


— py nae 


2 610! [boro fawTET Lb galfaorcrco: wed? te Foon ve s8t00 


pexoold’ to at * Sanupest ea? oe oxee (10818 “gh tebe a 

29 
@sow bite eee? tance ‘esotibers | “i belie id dade “sha 4 2 ot 
: MS oe * 
pon ih cht 


“~~ 


- Be 
wade directors and officers of the corporation, Yard ean 
one of them. Plaintiffe in sarror were not comneulted abeut 
hia being wade one of the cownittee, but they were advised of 
the fact tut he ao acted and of shat he @id. He wan rude 
treagurer. This conmittes acndueted the busineas of defene 
dant in error for a time, ani were paid for their serviees 
62,000 each, excepting Yerd. He senvivad £150 per month 
for the time he was 90 omployed, and a note for $2,000, whieh 
he later returned to defendant in error, Refore thia note 
was given Yard, his eonnection with risintiffs in error had 
been severed. heather tha note for $2,000 war neid or surrene 
gered without considerstion the record coea not diaclose, 
Thia uit wae begun to recover the $8,000 rerresented by 
the note that wae returned, on the theory that plointiffa in 
errer were the undiagloead prinoipels in the treranctien. 
There was a directed verdict for the defendant. 

Het every set done ana every contract made by a 
pereon who ie the agent of anethar, wholly disconnected with 
the line of the agency can be edopted and enforced by the 
rrincipal. If #hile one ia the agent of snether he arende 
hie time serving othera or in waking centracta of hie orn 
diagonnected with the iine of hie encleysent, the principal 
may have eon action agsinst the agent, but thers in no privity 
vetween the prineipel sand these with show the egent deain in 
independent mnattera that #13] warrant on setion in the name 
of the principal based taereon. fe warrant sn action by an 
undiacicsed principal based on » contract sede by the scent, 
it meet appear (1) that the contract waa wade on behalf of the 
principal, (2) that there in a mutuality in the contract bee 
tween the principal end the one who deale sith the apaat, ae 
that the ccntract ean be enforced againat the pringipal «hen 
he ia discovered, and (3) that the principal has the right 


to perform the contrast. 
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The evidence conclusively shows that the service 
rendered by Yard was 6 personal services on Aha part; that 
his being made a nember of the committee was due to a personal 
friendship between hin and Carpenter, the treaeurer of defen 
dant in orror, and a personal confidence recposed by Carpenter 
in hia shility; thst no compensation wae agreed to be paid 
for khe service rendered. On that atate of facta plaiatiffs 
in error could unier no circumstances have been held lisble 
if Yerd had failed to sot on the comeittee or for any act 
of hie ehile a mewber thereof. 

There ia sething in thio record warranting a ree 
govery by plaintiffe in error se umiiecloeed principals. 

The rulings of the court on the admiseton of evie 
Genee and other questions prevented during the trial, and the 
fiving ef the peremptory tinetructian vere all in accord #ith 
the views here exproasead, 

The judgment of the Municipal Court ia, therefore, 
affirned, 

JUEGHEGT AFFIRMED, 
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THOMAS NOMAL, } 
x Appellee, PREAL FR 
SUPERION CCURT, 
INTPRRATION AL. HARVESTER CONPARY, COOK COURTY. 


\ Aprelisns. 
\ 


¥R, werier ORAVER DELIVERED Pie OPINION OF THE corer, 


tree obtained a judgment in the Superisr Conrt 
for 21,250, There were three gbunte in the deginration, 
In the first count \ ia charg@d that appelisnt furnishea te 
appellee ene sue the \pervant of appellant te use in hie 
werk a ladder thint nam. drokén and defeetive, The second 
count charged that eppeteias nexiigentiy failed te make a 
reanonable laeneeticn ef the issder, “hich inspection scanid 
have disciosed that it wae broken ona defective, ari the 
third count charged that appellant faliese to use oraiuary 
Gare tO Giascver Gofeets in the iadder end failed te warn 
appeilee of defects in the lacter of which it bug, but of which 
appelies aid not Lsve, netics. Te these counts a pies of 
general isews wae filed. 

Appeliant at the elese ef the evidengé of appeiies 
and sigo st the oleae of aii the evidence presented ife motion 
for a pereuptory inetruetion te fiad the defemiant nok guiltye 
In @ach of those motions it wae apacificaliy pointed oui that 
the evidence discicsed that appellee eseumed ine rivk of the 
jajury. The denial of theese motions ia a¢migned for orrere 

Tae basis ef appeiiant'a contention on that aasigne 
ment of error ia thit the ladder in question waa a simple 
and ordinary tool, the nature of whiak is easily unieratoud, 
and that in the wae of such toola the servant is conclusively 
presumed to aswume the risk of a2] dafeots theroin, whetner 


petent or letent, and whether the master knows ef auch defects 
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or could have known of them by the exercise of reasonable oare 
or net. In tale contention aprpeliant ie undoubtedly oorrest, 
The evidence offered by appellee shows tiat the injury was caused 
by the breaking Gf the ladder in queationjg that it wan an 
ordinary vooien ladder; that appelige kad weed Isddere like 
the one in question for years while working for appellant end 
while doing the eame kind of work thet he was doing shen he waa 
injured; that ne had used the identigsl indder in question 
for more than twe hours just before he «an injured; that he 
had Garried it ahout the shop, placed it in pealition and climbed 
Up and down upon if and ebeerved it; that Ke knew ite dimensions 
and the eize of the runge shd side pleces; that he kad noticed 
teat it wae dirty, but not at the point enare if broke, and 
thet it wae not painted, In other worde, the evidence of 
appellee shows she ladder in queetion was 6 simple ordinary 
tool; thet he vas familiar with laddera in generai and with 
the particular iadder in question, which he had had in hia pou- 
seaeion long enough to be familiar with, ae distinguished frem 
one pleced in hie hands for imeediate and burried uee,. Aside 
from the ¢videncs, it ie a wetter of common knowledge that 
there ie egaresly an implement mere simple or #ith shickh «12 
persone of whatever age or ogoeupation are more fawiiier than 
& ladder. 
It da net sm open guestion im this atete that a 

aarvan$ who uses & too, of that kind under the circumstances 
in which this ladder waa used assumes the riske of sil defects 
therela. In Sebeter Sig. So. vy, Kisbett, 206 Tile, O73, the 
court enids 

"In canes, hovever, where pereons are taployed in the 
performance of ordinary labor, in “hich no mashinery ie used 
and no materials furnished, the use of which requirea the 
exercise of great wkill and care, it ean searcely be claimed 


{nat a defective inetrumaent or tool furnished by the waator, 
ef whieh the employee hus full knowledge and comprehension, aan 
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be rvegerded ae making out a case of liability within the rule 
laid den, ©Fets 

*The rule which exempts an seployee from accuming tie 
riek**eeein dealigsed for tha benefit ef thease engared in reork 
sheré eachinery end materinia are need of which the employee 
hag little knowledge, but it dota not apply to ordinary 
jabor, which only requires the ues of implasenta with shich 
the employee ia entircly familiar. * 


In Gonsolidated Wire So, ¥, Maxwell, 316 Tl. APP., 
396, the court said: 


"Shere, from the simple construction of the appliance, 
and the fandliasity of the nervant with ite use, there ia no 
reanon for presuming the aseter knewa or genld have known more 
of the dangers arising from ite uas than the servant, the rule 
that the servant is exenmnt from the assumption of tae rink 
does not spply, oven though the maaeter haa notice ef the 
tefect and Aae promieed to repair,*® 





Goo, i174 Til. 
APEey 240, the court salads 
"The deetrine in thio estate fa that from an injury ree 
Qeived from the ven of a simple tool, the saster ia not 
liable, even if ne hee netise of the dafact, ani, therefore, 
the servant assumes the riek of injury from ite use.* 
Appelios ifalate that the esrvant doa ost ansume 
the rink of cangeré sviaing frow the sasterts vxeglaect to 
perform a duty tmpesed by law, Support for that contention 
ie found in Alten Paving Sriek § 17@ Til.,, £70; 
Sity cf Latalie wv, Koetka, 19) Til.s, 230; 
Slash, 297 Til., $14; Black vy, Harris, #60 Tli., 9%. The 
prepesiticn seein musiifiention, In Elafeki vy. Ratllroad 
Supply 8@., 855 Tll., 148, the sourt sayer 








"The master’s necligence is not an erdinary and ususl 
risk of the employment, hones the servant does not araume 
danvsere arising therefrom by hie contract of hiring, but the 
eervant knowing of such nosiligence may anaume the rink and in 
euch case he agenmes it because he knows of it, and not 
beacause it haa become en oriinary sne.* 


In 
346, the court sayss 





"To any that the arrvant aasweas no rinke, except such 
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s@ gan not be obviated by the adoption of reasonable meaeurce 
ae by the maater la to abolish the cootring sitoe- 
FOTHe. 


In J, Gs Ra Rs (es ve Fiteratrickh, GA? T1l., 478, 


the qourt savas 


"In auch cases (vhare the servant hea full knowledre of 
the danger) it 1s wholly famaterial that the defect exiata 
ae the reault of croes negligence on the part of the saster. 
The inetruction under gonalieration, thich told the jury that 
the servant did net socume the friske ariaing from the mestartsa 
negligense io net an acourate statement of the law ae srplied 
to the facta in this euae.* 


1s Supply CG., 345 Til., 144, 





the court aeyas 


"Ta renpect to such dangere (dancers ef woich the servant 
haa full knowledge) it 1a wholiy damcterial shether they arine 
from the neglicenca of the meester or from other canaee.® 





Tiles 120, it fe esdas 


*Thie inxtruatica wen clearly wrona, in tint it informed 
the jury that the aeceaced did ‘net sesume riske due te the 
master’s om negligenge,® ae the avtherities uniformly hola 
thah an employe seauwee ali risks stnmested with the buelie 
noea in which he ie employed of #hich he hag nasties, even 
though they are produced by the necidgenoe of the poster, 
if he eontinues in the employment, 

Regerdileas of the dietingtions made by the twe linea 
of caeos shove veterred to, the rule sought to be inveked here 
by appelies hus no appliestion fer the ceasen that there ia 
in this gaee ne proof of a nerleot of any iugad duty on the 
part of the seaster., Ewen on the theory that it wee the duty 
of the mneater to inerect the ladder and was aueh cere to aee 
that it wag reanonsbly safe ae the law requires of the master 
in dgeling with intricate machinery, there ta no competent 
proof in thie record of a neglect of such duty. wither ia 
there any proof that the ladder waa not ressonbliy safe, beyond 


the facet that it broke, and sppeliant eonsedew that the doctrine 
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of roe ipes loguityry hue no appliention to the facte in thie cage. 

I¢ te further contended by eppellee that aa appellant 
agkod the fellowing inetruction: "You sre inatrueteé by the 
ocurt that it ko not the aunty ¢f an employer to furnish a 
aervant on absolutely safe teel ox applianes «ith which te 
work, but if is his duty to use ordiinery osre te furnish the 
servant with a reasonably safe teed or applisnea; arci Af you 
believa from the ovisenea in this shee thet tha ladder, ot the 
time it wae furaithed +o plaintiff, waa a reagonnbly nate 
applianee for the purpese for whieh 14 wan ueaad, then the 
plaintiff cannet recover in this case, sna you shonld find 
the defendant aot euilty*; it can net now be hemrd te aay 416 
wae not the duty of tha master to wee ordinary care ta furnioh 
the servant with a reasonably safe ladder, Gr, in other words, 
that appellant Aaa by peosuring thet inetruetion to be given, 
aammitted Limelf to the propesition of Jaw therein contained, aa 
the law in thie care, ond aon neat now recant therefrom. 

Tf the defanae had heen baeed ehelly om that theory 
of the law ant the court hed bann induced by appellant to ee 
rile, there weuld have been forse in this gontenthon, but such 


fea not the oane, The theory of the defense wan that the 


fedder wae « aieple tool ant that there «was ne duty of ine 


acegtion placed on the maater aon to aimpie toola, ani no 
duty 46 wae gare te wee that the ladder was ransonably aound 
and aafG, ani that thacry wae parsiated in, and inetated on, 
wuatil the court by denying the peremptery inatruction asked 
by appellant, aempellad it to either adept the theory of the 
ecuxt or sbantom all further defense of the ones. The jaw 
is well settied that after an adverse ruling om the motion 
for s gareomptory inctruotion, ta which exception is cuwiy 
preserved, o defendant may proceed with hia defense on the 


“tasory of the law adopted by the court without ssiving his 


= 
righ&to have the rulings of the court thereon reviewed on 
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QrPonneld, #11 T1i., 54950. 


The judgment of the Superior Conrt ia, tnerelore, 


reversed with findings of fact te be ingorporated in the 
judgsent of thia eourt,. 

REVERSED TITH FISDISGS 

oF Fact, 
FPIEDINGS OF Facts 
fe find aa ultimate fasta that the dajury Gomplained 

of wae not oansed by the negligence of appellaat and that 
appellees aeweumed the risk of the defects in the ladder in 


question and of the dangere arising from ite use, 
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J, J. CAHILL, f 
Appalles, APPEAL # 
v5. erpeurT cour, 


GEORGE B. DRYDEY, COOK COUNTY, 
—— 


MATICK GRAVES 
DE IveneD THE  OPtetos OF THE COURT. 


In th fall of 1968 


inte an oral contract, whegoby appellws waa to furnish and 


the parties to this suit entered 
inatail rezgulatorato thd heating ayetem in the residence 

end gerage of appellant for the au of $378. The xork con~ 
tracted for waa soon completed and extra work wae done and 
material furnished to the awount of $29.01 by appelies for 
appéllant, so that the bill] amounted te $417.01. Aphellant 
paid on thie bill $337, and refused to pay 490.01, because 

he claiged one of the regulatora failed to perform the funo- 
tions for which it was designed, and finally disconnected it 
from the heating syetem, Appellee sade aeversi inepections 

of the reguiater in question before it sas dieconnected with 

the heating ayetem, ond becoming satisfied that it waa all 

right and worked properly, brought this suit before a juatice 

of the peace in Cock County, where he obtained a jwuiguent 

for £80.01, the unpaid baiance of the bili, Appellant appealed 
from that juigment te the Gircuit Court, shere it wae tried 
before the court without a jury, «sd resulted in & judgment 

for appelies for the sane amount as the judgment in tae justice 
court, and for conta in both courts, From that juignuent 
app@liant has appealed to this court. We propesitions of law 


or findings of fact were presented to the court to be passed on. 


It must, therefore, be premumed that the court correctly cone 
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o § « 
strued and applied the law, Appellant contenda the judgment 
should be reveraed because the finding ta contrary t¢ the 
weight of the evidence, Hie entire defense on the trial in 
the court below wan that the regulator in question failed to 
regulate the heeting plant in the residence, 

The office of thie regulator waa to open and close 
dampers and openings in the furnace connected with the neating 
system, Regulating the temperature in a house where the hoate 
ing plant i equipped with a regulator, takea time. It will not 
rise or fall inmediately upon the dampers ond drafts being chaaged 
by the operation of the rogulater. The tenperature ia regulated 
by the amount of fire, the amount of the fire is regulated by 
the amount of fuel and draft, and the amount of draft is regulated 
by dampers ami openings in end cennested with the furnace. 

The particular complaint sade aveinet the heating 
system while the regulator was attached to it waa that the hese 
remained too hot. The evidence on the part of apre¢ilant wae 
furnished by the teatimeny of eppeilant and a servant. Appele 
lant seid: "I knew nothing about a vegulator or how to operate 
one until after thie wee installed in may house and Nr. Cahill 
(the appellee) inetructed me.*****The regulator in the house 
did not work.*****# tried for thirty days to get it to work 
and then dlaceonnected it, If we #et the dini of the resuiater 
for 4 temperature of 70, we might get a temperature of 100,***** 
Ye never had a tempernture of 160 degreea in the house*****T 
moved the dinl and it wrought no reaulia,.*****it in not « fact 
that the regulster raised or lowered the dawpers on the furnace. 
sree The servant testified:  "*****fThe reguiater kept the 
lower damper of the furnace sleays open and would cause too much 
heat in the house,**+s9* Nothing more definite ia stated 
by either of these witnesses ag to when they observed the cone 
ditions testified to by them, or in what manner they or either 


of them texted the regulator or weier what conditions their 
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Obaeryations were made or whether the failure of the regulator 
to operate the dampers or doors was due to 4 defect in the 
uechanies iteelf or to improper inataliation or te want of 
ekill in ite management. On the other hand, the sppelles 
testified that he waa «experienced in the inatsliation and opere 
ation of reguistora; was familiar with the particular regulator 
inetalled; that it was a good regulator; that it waa properly 
dnetalled, and worked perfectiy on every oseaeion except ons, 
when he inanpeacted it; that on thet oocasion he found that a 
sertain pulley over which some chaine connecting the reculator 
with the furnace ran had been pulled loose from the ceiling of 
the basement; thet while this pulley was so disenreged from ita 
proper place the reznlater would act operate the doora and dame 
cera; that he hed the pulley refastened and that then the regue 
lator operated 411 right; that he attempted to wake an appoint} 
ment with appellant to have the regulater inapected in nis pree 
aence by a representative of the mannfacturera of 14, but that 
appellant refused to fix a date, There is notaing in thie ree 
eord to show that the instances, when appellant and hia servant 
teatified the regulator would not “ork properly, were not st the 
time the pulley in question #a6 looes, or to show how the pulley 
vecame loosened. Be think that every impartial «and ¢andid pere 
g0n reading this record must conclude that the testimony of ape 
pellee is entitled te more crederce than that ef appellant and his 
servante If the testiwony of appellee ie to be believed, and 
the trial court evidently did believe it, the reguiator waa all 
it should be and appellant was pronerly adjudged to pay the bill. 

Cn this record *6¢ are unable to asy that the finding and 
judgment of the court wae azainat the manifest weight of the 
@videnoe, 

The judgment of the Cireuit Court is, therefore, 
affirmed, 

JUDGMENT AFFIRMED, 
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Francisoc Valenza died Aarch 21, 1908, At the 


time of his death ne was in parfnerahip «ith one Guiseppe 
¥Yontemure in the saleo Lndee, esch owning a oneehalf 
interest therein, The evideno@ fairly tenia to ahow that 
about one week after the funeral of Valenga, one Oaffaele 
Setunio, a feeter brother, agreed to pay to the heirs of 
Valenss $500 for the interest of Yalenza in the aaleon bueinesa; 
that Montemureo, the surviving partner, and one Joe VYolenaa, 4 
brother of Francisee, and hig only heir in thia country, cone 
sented te that arrangement, and that thereupon Cotunié Gone 
ducted the asloon jointiy with Zontewuro aa his partner, ree 
o@iving one-half ef the proseeda and paying one-half of the 
expenses thereof, until March, 1909, when hé purchased tie 
interest of Kontemure therein and thereafter conducted the same 
ae the 9018 owner thereof, The $506 which Cotunio agreed te 
give tne beire of Franciseo Valensa has never been paid. Tn 
Reptem ter, 1911, John F. Pevine, public administrator, waa ap= 
pointed sadwiniatrator of the eatate of Franciseo Valenza and 
brought this auit te recover of Cotunio the $500 which he agreed 
to pay for the share of Francises Valonas in the partnership 
business. After eeversl unsuoesseful attempts to form oatise 
factory iaeues by written pleadings, an order waa entered by 


the trial eourt in pursuance to the etipulation of the partisa, 
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- 2 « 
that all pleadings proper to he pleaded aheuld he coneidered 
ae filed, ani the ouuse was tried under thet understanding. 
The jury found the isevues for the pisintaff ond aseeoned the 
damages at 4500, oni judgment wae entered on the verdict. 
Cotunie has eaprealed from thet judgment, 
. By the death of Francisco Valenzae the partnership 
betesen him and Nontemuro sae dianelved, Tt thereupon beeame 
the duty of the surviving partner te proceed at onee to settle 
up the partnership, and te seconnt for the interest of his 
deceased partner.  Amlwewas v. Stinaon, “54 Tll., 112. That 
accounting could be made either in the Probate Court or direstly 
with the legal representatives of the tecessed partner. Andrews 
¥.s Stinson, supra, While the arrangement entered into between 
Monteamuro, Joe Valiensa andi Cotunio, by which Cotunio took over 
the interest of Francisoo Yahenaa in the saloon buainesaa and 
agreed to pay the heira of Tranciaco 4500 therefor, war sot 
such an acaounting aa would relieve Kentemuro from liability 
to the estate for the ahare of hie deceased partner in the 
partaership property, {f the varpresentatives of the estate aaw 
fit to hold him léabl@ therefor, yet we thisk «hen auch repre} 
sentative slested te ratify if ami te hold Cotunio to his bar~ 
gain, neither Sotunio nor Fontemure can be heard to aay it did 
not amount to an acoounting beteeen the surviving portcer and 
the representatives of the eatate, or te deny Tetunio's liabil- 
ity on it to the eotste, Ry 1% Coturie vosseseed himself of 
the laterest of Franciseo Yalenza in the portnership et s atipe 
ulated orice. The prbceeds of that partnership iatercet in 
law belonged te the estate, The legal effect of the sgrcament 
betecen the eurviving psrtner, the brother of the deceared 
partner and the purchaser ef the deceased partner's intersat 


wan thet the egreed consideration therefor sheuld be paid to 


the eatate, The ranresentative of the estate hae ratified 
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-3« 
the agreewent by suing for the agreed consideration, The 
judgment ie for the exact amount of the agreed consideration. 
He aatiafactory reason hae been urged and we are unable to 
conceive of any shy the judgment shovld not stand. It in, 


therefore, affirmed, 
JUMIBERT APFIRNED. 
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Eatate of EMIL F. ®AEGRER, Deceased, 











FRED AR, ROBERTS, Administrator of the 
Aprelles, APPEALa FROM 

V2. 
pe the MILVAUKER & ST. PAUL RAILWAY j 
_~ Appellant. , ) 
( 18) 


yooc MRS sUSTICE oRaves 
DELIVERED uF QPENION OF THE a 


Mecenber 18, 1910, in —— of the je aan operation 


of appélilant’s traina. The Sgoanaed and ofhers were at the 
Station of appeliant galled Rivage % ‘ephtion, located a 
short distance weet of the City obs slo, ard near the Rime 
#004 Senetery, He with the othere there had attended «4 
funeral at that ceantery that afternoon, ani vere af the atae 
tion awaiting the ooming of a train, which they intended to 
take to the city, and were provided with tisheta for the trip. 
The tracks of appellant raiiread there ram in en easterly 

and weeterly direction, the north track »eing used for weat- 
bound trainee and the south track for saat hound trains, The 
depot Suliding ia logated om the north side of these two tracks. 
Persons desiring to board an eaet bound train were required to 
do 6O from a platforte on the south side of the south track. 

The track te the wont of the depet ia @traight for spproximately 
&,G00 feet. After the funersl, Yaegner snd four or five other 
wen of the party went to a seloon and each drank o bottle of 
beer and had « lench. They then went to the denet grounda, 

but did not go into the deret building, but remeined on the 
north side of the tracks anid somewhat east of the depot bullde 
ing and platform, The train thess people expected to take 

WAS Gué a short time before six otclesk, P, Ke. About fifteen 


minutes before this train wae due a freight train approached 
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~ Be 
the etation from the weat, @ whietio on the locomotive waa 
sounded and the headlight waa in plain view, Those persone 
who were then waiting at the station to @o into the City mine 
took the froight train for the pessengar train for #hich they 
ware weiting, sad called each other's attention te the fact 
Shat their train wae coming. Reegaerts attention sas partie 
@ularly ealled to the coming train, Those at the depot and 
on the north platform, including Tasgrer, proeseded te crosa 
the trecke to the aouth side platform and practically ail of 
the party euceseded in doing sc is safety, eithough a few of 
thooe nearest te “segner, cbserving the “earners of the acproache 
ing train, refrained from creasing,  Wsexner's ettention wee 
there called ta the faot that if he creased the track he suet 
hurry. He, however, beedleas of the warning, neither hurried 
enough to avoid being atrusk or desiated from attempting to 
eroas, but wert on the oust bound track in front of the spproach= 
ing engine, and was etrusk by it end billed, of the twenty< 
five or thirty pereone situsted a be was, be vas the only one 
whe did net busten acroea the traek in tise to be aafe or 
refrain frow attempting te cross, 

Ae we view the care, ne rexsoneble ming can doubt 
thot Feegner felled to exercise euch care for hia orn eatety 
ae any ordincrily prudent rerwon situated ae he was ct and 
imsedisately before the tine of the injury wevld heve exercised 
oy thet his deeth ese cue te hie cun negligerse, 

The judgement of the furerior Court le, toerefors, 
revereed with o finding of feet to be incorporsted in the 
judgment of thie court, 

JUCGKENT REVERSED YITH FINDING OF FACT. 
FINDING OF FACT: 

¥e find aa en ultisste fact that the injury to 

appelise's intestate resulting in hie d@sth was (ve te his 


own negligence, 
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JOSEPH WEISSEWRIEDER, 


Appelles, INTERLOGPTORY APPEAL 


VO. ® CIRCUIT ccURT, 
ARTEORY J, &TUMPY, F COOK COURTY, 


Appeslant, 


VA, JUSTICK QRAYES ORLIVEREDZTHE OPINION OF THE COURT. 





ytbat on fine) hearing the 

% &s 

defendants b¢ restrained fro *enguebering, dispesing of or 
‘ j - 


eollectina or in any wav tfaneferring" » oartain trust dowd 
a 


and cert notes deacrifed in the bill and for a mandatory 


erder eoupealing them £6 eurrender the same to sompicinant,. 


Later, the bi man gdanioned are to Reinemann, and on amended 


_ B41] wae filed against appellant alone, syerring on inforune 


* 


thon ani belief that the deed and netea in qiesation bua >een 
transferred’ by appellent to Williem 0. Heinemann and by him 
te an inneooent purchaser sithout neties and praying for an 
injunction reatraining earpellant from traneferring, disposing 
of, asalgning or encumbering certain real estate and certain 
abares in an ineorperated company owned by him, and fer an 
ascounting. The bill) aa srended wae presented to a chante 
eller who without scties to eprellent and without requiriag 
an injunction bend omiered a writ of injunction te iseue ree 
etraining aprelient and hia agents, attorneya onl sanigns 
from *in any way disposing of, traneferring, aetting over, 
arnigning or conveying or encumbering any of the reg] estate 
Or pereongi eatute of eaia Anton J. Stumpf until the further 
order cof this sourt,*® Prom this order srpellant hoo appenied. 


Appellee han not fevered this court with any brief or arcument. 
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The original bill waa vorified, wut the amendment 
to i4 was not verified. The order fer the injunction waa 
Sased on the avermeante and prayer centeined in the unverified 
amendment to the bill. 

The avermentsa of « biil in order te warrant an order 
for 5 tamporary injunction without sotice muat be verified and 
verified positively.  fosrg of Trade vy. Riorden, 4 Ili. 
APP., 298-209, Fegper Dietributing Co, v. Yeleod, lui Lil. 
&¢Pe, SOE. 

Moreover, there are ag faete averred in the bill te 
warrant an injunction without sotiee or vith sotice for that 
matter. There is no showing that aprealiant ie inaolvent 
or thet 4 deeree for any amount found by ecceunting to be due 
appellee aowld ret be enforced if the prorerty wee aclid, or 
that the eoney derived from the sele of the trust deed and 
notes were invested in the property which appeljant wae re« 
atrained from selling, or that eppellee's righte would be in 
‘any way prejudiced by the eale of the property. 

Fer the ressone suggested the créer for the témporary 
injunction is reversed, 

ORPER REVERSED. 
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March Tern, 19135e°No . 


RAYRORD CONCRETE PILE COMPANY, 
Appellee, 


vs. 


BARTEAN PURRITURE & CARPET 
COMPANY et al., 
Gn Appeal of Sidgean ror crue 
& CARFRT CORFANY Cb forte wn. 









PRESIDING JUSTICE Baga 
TH OEINION OF THY COURT. 


; sanuary 8, 1&3, the Circuyt court of Cock County 
Sitting in equity entered avdec ree in # couse entitied Haymond 


Concrete :ile Company vs. fartgan fytniture & Carpet Company, 


/ 7 

/ (suguatus 3. Peabody, Trustee, Faikenau Construction Company, 
Prederickz 4, Siebold and Henry siebold, \snich decree first 

\ confirsed the report of a kvater in Chancery te whos the cause 
bad been referred, except as t5 an ex¢enviion of the complaine 
ent in relation te the non-ailowance of interest on the sus 
found due to it, and then found the material allegations of 
the asended bili of cemplaineant in the cause true, and that 
there was due from the defendant, the Hartann furniture & Car- 
pet Company, te the compisinent, the Rnynend Conerete :ile 
Coupany, on Hovember 20, 1920,"9$7941.8C for balance of the 
contract price of 225,(4% mentioned in said bill, and the 
further sum of 911,400 fer extra piling put in at the request 
of the defendant upon the terms of £1.10 a foot provided in 


said contract, and tne further sum of $245 for asking tests 


Me F hy il 


and other extra work"; that all ssid sums were unpaid, and 
that the complainant was entitied te a mechanic's lien upen 
the presises mentioned in the bill for $21,647.40 {seeing the 
amount found due on Nevember 2, 1910, with interes’ to the 
date of the decreej; tuat a master's fee of elie and that & 


tenogrnpher’s charge of §229.3% were reasonable end should 
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be taxed as costs against tre Hartuan Furniture & Carpet 
Company. 

The decree then declared a lien for $21,647,406 
on certain lends in Cook County (which were described in the 
bill) with all ixprovements thereon, in fevor of the Haymond 
Goncrete Sile Company, ordered the iartman Furniture & Carpet 
Company to pay within ten days the Haysond Conerete file Come 
Beny the sum of $21,647,460 with interest, together with costs, 
and provided for the method of enforcing the lien by sale if 
the sum should not be paid. it alse ordered cross-bilis of 
the Hartaan Furntiure & Carpet Company and the felkenau Cone 
struction Company diamissed for want of equity. 

Prom this decree the Kartman Purniture 4 Carpet 
Company appealed te this Court and this appesi is befcre us 
for disposition. 

The appeliant contends tnat the decree is une 
just and contrary to the evidence; thst te haymend Concrete 
File Company was not entitled to a lien for any awa, not 
having completed in accuerdance with the specifications the 
contract set up in its amended bili, by virtue of the per- 
formance of wnkch in the furnishing of the concrete piling 
for & warehouse on the premises deseribed in the bili it 
Claimed the lien. The appellant also maintains that if the 
eosplainant is entitled to any relief under ite bill, ané 
should have a money decree for any sum, there sleuld be de- 
ducted from the asount found due in the present decree 
desages suffered by the Rartean Company by reason of the com- 
Plsinent delaying the completion of the contract beyond the 
time limit senidoned in it; that by one theory of computa 
tion, which aprellent maintains is the correct one, tuese 
damages would be $10,080, ond by another 24,144 - one of 


whieh gums at all events should be deducted from the £21 ,647,4¢ 
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declared by the Court below to be dus to the complainant. It 
is alse insisted by the appellant that certain interest has 
been erroneously allowed by the decree, 

The suit grews chiefly out cf the diverse con- 
structions of a contract between the defendant, the Yartman 
Purkbture & Carpet Company, with the firm of ¥, A, uiebold & 
Son, under date of August 25, 1910, by shich contraci the 
Siebolda undertook for certain considerations and in aceorde 
ance with certain provisions to provide sil saterisise and 
perform all work for the concrete piling and feetings re- 
quired for the erection of & sever ster, and basement ware- 
house on property of the defendant, 

whe Sieboids immediately sublet tne work under 
the eontract to the compisinant, the Baymond Concrete Pile 
Company, end before the filing of the amended tbiil in this 
ease made an assigngent to seid Company of 211 taeir interest 
in the onid contrret and all claims against the defendant 
arising out of said contract or for any extre work or materie 
als connected with the work under tne sae. 

As found by the szster, the finding being uncone 
tested here, “the Siebold firm drorped out entirely and the 
contract was undertaken * * by the ecmplninant Company,* 

®he contreet, therefore, of the ciebold firm wili 
be treated and spoken of navein a8 though made by the come 
Plainant Company, which will be denoxzinated for convenience 
the “contractor”, the Hart=an Company teing called the 
“owner.” 

“he contract as executed sad aprended ta it and 
by recits] made part of it, 1st, drawings and specifications 


by the architects, end, énd, a “proposal* by the contractor, 






























33 wena 
ees gaatosat ntesxee snds snnstogce od ed eseruat ell 
—— “Ud bowolt 2 * 
anog eutovlh say Yo sue UMetio avory ttue wg?” — ie 

‘dial $84 \saahasted of neonsed ‘ideal Fe 
# Whedets 4 yt Yo werk ond uate —— is wut re 

ead sctiebidic” aoith’ 46 .OteL 6b Saag We otk 

hoses a Ana enc tomaesnoe abeeten 208 aPtab 
bai winizsssa tia ebtvorg of snoisivetg nlaiise ii 
“#92 @yalivc? baa galfiq odetoace sits 20% “ise a 
—* —— aoe a coven & to aolies1e oat + 
idunbra tek oid Ye Wane ; 
robin txow odd JeLuive cicsstbemnd sbfoderd ost 
BERT S#eteHCD baewent and etandiafqwos odd ot 3 
6hué ah 111d bebusce ons so ausiidd aah clan ees) 
teotesai tes? (in ‘to yxoquod hits of Snemmplaoa ne ebaa 0: th 
PRdny Ted 969 Ioniags ominty Cin has Soardtos Shae | 
+tegau 10 d10w exdxe you tot «0 @omtsaoo Bisse Yo Jud | 
-oane gif asbay drow eds Holy bodes 

— — gatod ymibwit of? ,sofeni edt yd bawot @A * 

ea? tne Sinytive tuo. | sri? biodelt —— > 


iliw em? Biadeie wait Yo .et0lersd2 .fGetta00 ott 
sit ond ed hem squodt es atgred to noxoge bes | 
sonsisernoes to? becankmoneh ef {flv lobdw —— 
e42 helfao 4aind Tanger? emir Stal on? * 


ont 2 — 
— —— condense der a te —* ebaa — 


— * 
ets ONTs aon oe vid “tacoeota™ 3 -bas ‘ba eaves hiota i aad: 
— — — 


— awh — 
—— — 





whieh are in the order named logically first worthy of mention, 
the drawings agree with the specifications so far as the cone« 
ditions can be shown by drawingo, and may be disregarded in 
this statement, The specifications which affect the qQues- 
tions arising herein sre aa fellows: 


"IN CREMRALS 
These spe@ificationsa tegether with the drawings 
combined indicate the work to be done under this contract, 


FILING: 

The piling shell be done ae anown on diagram 
(i. t, the drawings appended) for musbere and position and 
eheil consist of the Haymond type cencreted pile. These 
piles ate to be twenty feet long with a head of twenty inches 
and to be Gix inches at the base, 


CREDITS: 

Should it be found that the piles cannot be driven 
for the full twenty feet length requiring more than fifteen 
blows ef a Ho, 2 Vulcan seteam hammer to secure one ineh of 
penetration, a credit price per foot is ts be allowed for ail 
such deductions that my cocur. Yor additional piles or ad- 
ditional lengths over twenty feet an extra is to be allowed, 

tontractors shall atate wnat the credit and ex- 
tras will be per foot in his proposal.” 


the provision concerning the “15 blows of a hie, a 
Vulcan eteam hanmer is important to note, it can only be sade 
intelligible when the nature of the work is considered by 
reading into the clause the word "witheut*, so that the provie 
sion shall be « 

“Should it be found tuat the piles cannot be 
driven for the full twenty feet length without requiring more 
than fifteen blows of 2 ho, 2 Yulean steam homeer to secure one 
inch of penctration, a credit price per foot is to be allower 
for all such deductions that may occur, For additional pilea or 
additional lengths over twenty feet an extra is to be allewed. 

Contraetere shall state wheat the credit and extras 
will be per foot in his proposal,* 

That this slees should be put on the actual lane 
guage ofthe opecificationsa becomes evident when the nature of the 
work to be done is theught of, The "Haynond comerete pile” is 
constructed and driven in this way: Over a steel shaft in the 
shape of a pile which can be enlarged and contracted in its 


diometer iu fitted a thin eteel shell made up of several sepae 
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rate sections scverlapping like the sections of a telescope, The 
ahaft is eslled the core, The shell when fitted ever the corm ia 
held rigid by it and the core and shell are driven into the 
ground with @ pile driver, The core is then contracted or “sole 
lepsed" and draws out, and used to carry in other ahells, ‘The 
gheils sre left in the ground and filled with concrete, thue 
becoming “nymond concrete piles®, ‘The Kaymond Company owns ita 
eores, which are of certain regular lengths « 20, 25, 3¢, 38 and 
4° feet - but ordera ite shelie made by steel manufacturers for 
each job. Gf course to meke a firm foundation the piles oust 
rest on "herd pan® of some wort « blue clay perhepa; and une 
doubtedly for this reason it was made a teat or standard in this 
case that the cores and shells must be driven until the bettom 
on which the enell with its concrete filling must rest was so 
hard that an inch of further penetration eculd not be obtained 
by fifteen blows of the standard hammer described, ‘hen the 
foundation for the pile was to be considered anfe and the 
driving otop. 

The proposition or bid which the contractor aade 
on the job deucribed in the drawings and apecifications was 
made on a printed form used by the contrector for such propose 
ela, so arranged as to make a contract if signed by the party 
to whom it was submitted beneath the word "Accepted" in print 
at its foot, it was not so signed in the present case, however, 
A separate forual contract was executed as hereinafter recited, 
of which the propesal wae made a part by reference, Thia propo- 


gition in typewriting, whien supplemented the printed previcions, 


contained theese cleuses material to this controversy! 


*Ye wifer to furnish all tools and materials, ma- 
chinery and labor, and instell 739 «26 foot Naynend concrete 
piles and reinforced footings for the sane in the foundation 
for warehouse for Hartaan Company at 39th & LaSalle Sts., 
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Chicago, Llla., a8 shown by your blue print, for the price 
hereinafter named, 
* # * at * * * ah 
fhe price referred to in firet paragraph hereof 
ahall be as follows! 
739 « 20 feot piles together with reinforced 
conerete Yootings as shown in blue print, $33,500, 


Additions per lineal foot over 20 
feet on such piles as exeeed 2° feet in Length, 1620, 


‘ Deductions per foot of omitted Length 
from the 20 foot basia on such piles ae fail to 
reach ® length of 20 feet, .86,* 


in the printed matter besides a specification of 
the nature of tne conewete whieh the centrector will use, and 
provisions or conditions concerning the duties of the owner 
in connection with the work, ccour these following clauses, 
the figures *15" and "1°" alone being written: 


“She pile core shall in each cape be driven until 


eek Bel te EI of a to, 2 Vulcan stoem haswer are ree 
quired to secure penetration, Should boulders or other ob} 
structions be encountered which prevent seeuring further pence 
tration, driving shell cease and the pile be considered a come 
rieted pile unless such cbstructions are removed by you te per- 
mit of further driving. Length ef pile to be paid for shall 
be the length of shell actually driven in tae ground unless the 
ahel2 is filled to a point above the surface of the ground, in 
which case the length of pile to be paid fer shell be the length 
from the point of the shell tc the tor of the conerete in said 
shell, 


a * ® ¥ Sf * * R * 

Work shall be comsienced as aoon after acceptance 
of this proposal or execution of a contract based on this pro« 
posal as an cutfit can be assembled upen the cite and shall be 
pushed to completion ae speedily as is consistent with good 
workmanship, but subjeet to all delays from atrikece, lockoute, 
differences with sorrmen or any other causes or contingencies 
beyond our control, 


Payments shell be made on or before the loth day 
of each month and shall be for ninety per cent, of the contract 
price of the work performed during the preceding month, Final 
payment shall be made within 30 days after completion of the 
work covered by thia proposal,” 

@e epll attention in the ense of these provisions 
to enother inept oxpression of wheat is really evidently acant by 
the first printed paragraph queted, the itmlies therein are 
oure., Instead of rending in a word, as is necessary in the 


architect's seceifications, it is here necesvary to omit one to 
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make sense, Evidently whet is meant do that “the pile core 
ahall in each case be driven until more than 15 blows of a 
tio, © Vulcan steam bamwaey are required to secure 1" penes 
tration® «+ that ia, until the "hari pen® wuich the cere has 
reached is so bard that the standard provided for in the 
apeoifications bas been attained, 

Ae stated, the propesal was not accepted on 
its face, but & separate docwent of even date to whieh it 
Was appended was executed, This conivact wos prervared on a 
printed form entitied “The Uniform Contract", and stated to 
be . a form recommended by certain associations ef archi- 
teote ond of tulldera, it wes signed by contractors and 
owners and contains these provisions agong ethers: 


“Ayticle 1, Tre contractor bhall ond will proe 
vide ali the materiale and perform all tae work for the cone 
erete piling and foetings xvequired for the erection and come 
pletion of « seven wiery and basement gayehiouse to be erected 
on property Gitunted on LsGalle Sth, south of S9th wt., Chile 
cago, illinois, a2& shown om tae drawings and described in the 
specifications prepared by Cttenheimer, Gterm 4 heichert, 
architects, wiick drawings and apegifications are identified 
by the signatures of the parties hereto, and beeome hereby a 
part of this contract. — 

* * * 4 & ® * * 

it is understood and agreed by and between the 
parties hereto that the work included in this contract is to 
be dene under the dirvetion of the said architects and 
their decision os to the true construction sand meaning of 
the drawings and specifications auali be final, 

— * * 


3 2 


® 


Axticle iii, We alterations shall be made in 
the work excert upon written order of the arcuitects, the 
amount to be paid by ounes or allowed by the contractor oy 
virtue of such altarstions to be stuted in anid order. 
Should the ower ani contractor not agree av to amount to oe 
paid or allowed, the work shall go om under the order re- 
quired above, and in case of fnilure to agree, the deterai- 
nation of said amount shall be referred to arbitration, 2s 
provided for in Article %i of this contract. 

* * * * # * * 

Article Vi, ‘the contractors shell complete tne 
several portiona and the whole of the work comprencnded in 
thie agreement by and at the time or times hereinafter stated, 
toewit: the entire work called for under this contract shall 
be completed on or before Gepteuber thirtieth 20 1910. 

a ¥ fia * * * 

Shoulé the contractors be delayed in the prose- 
Gution or gompletion of the work by the act, negleet or de- 
fault of the owners,of the architects, or of any other cone 


# 
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tractors caployed by the owner wpon the work, or by any deus ·· 
age onused by fire or other casualty for which the contractor 
shall not be responsible, or by combined setion of workeen in 
no wise caused by or resuiting from default or collusion on the 
part of the contractors, tien the time herein fixed for the 
completion of the work Ghali be extended for a period equivae 
lent to the time lost by reason of any or all af the causes 
aforesaid, which extended period shall be determined and fixed 
by the gp nee ag vat no sue allewange shakl be sade unless 
& Olelm therefor is presented in writing to the architects 
within fortyselght hours of the occurrence of such delay, 
Agticle Vili, The owners agree to provide all 
labor and materials essential to the gonduct of this work not 
ineluced in this contract in sues cannery 28 not to delay ite 
progress, and in the event of failure oo to do, thereby cousing 
loss to the contractors, ugree that they will reimburse the 
contractors for such loss and the contractors agree that if 
they ehall deiay the progress of the work ae 38 te cause loss 
for which the ownera shall become Lishble, then they shail reim-~ 
burse the owners for such loves, Ghould the owners and eon~ 
tractors fail te agree av te the amount of loss comprehended in 
this article, the determination of the amount shall be referred 


to arbitgation, as provided in Article “1i of this contract,” 

Articole IX names $23,500 as the total wus to be 
paid to the contractor by the owner for the labor and materiale 
and contains the provigion that payments shall be made only 
upon certificates of the architect. 

Article Kili, provides for areitration in case 
the owner: and centractor differ aa to paymenta and either 
dissents Crom the decision of the architect mentioned in Are 
ticle Vii. 

che contractor on Geptesber 12, 1910 (so the aster 
found, correctly, as we think, from the evidenee) began setting 
up ite pile driver and by the aintsenth had inetalled such pile 
driver suitable for driving 2 foot phles, and began to drive 206 
foot piles, it had then on hand the requisite cores and shelis 
to drive 7389 « 20 feot piles, Put it wan found at once by the 
arthitect that the neture of the ecil wee sueh, and that the 
piles went down so easily under the blows of the hasmer, that 
26 foot pileo would net furnish « safe foundation for the wudlde 
ing; in other words, that they would not reagh Lerd pan. Prom 


Beptember 16, 1710, to September 26, 19l6, the contractor under 
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the direction and ordera of the arehitect wue represented the 
owner was experisenting with longer piles in varicus ports of 
the owner's excavated cellar. On \ieptember 26th the architect 
found that nething under a 35 foot pile would be sufficient 
and ordered the contrmetor to put in such 45 foot piles, This 
rendered necessary the inetalment of other pile drivers of a 
larger size and the procuring of 35 foot shells, which, in 
view of the specifications, whieh called for piles only a 

feet long, and of the contract, whic: wae for the materials 
and work “shown on the drawings and deacribed in the specifie 
eations*®, it tad not provided. GCetobor 4, 1910, it had the 
necessary pile drivers end sielis at hand te begin driving 

3S foot piles and from that day to November 4, 1910, continued 
to drive pllee. On this leat day the entire nusber of piles 
reguired had been driven. “wring the month thas taken, the 
contractor waa continuously at work, but was delayed to some 
extent vy inability to cet enough 35 foot shella from the cank« 
focturer to keep it steadily employed at its maximum capacity. 
Gtherwise it vent on with expedition satisfaetory to the arcki- 
tect. 

Yarther ¢xeavetion which was to be unde by the 
owner (through other contractors; had to be executed before 
the Aaymond Company could coaplete ite contract, Although oy 
the original agreewent it waa te provide aaterial for and do 
the work ef constructing txe footings to be pliseed on the 
piles, this had been by oautual consent withdrawn from the cone 
treet end this port of the work undertaken by another cone 
tracting company, A deduction of 93558,20 from the price 
named in the centraet of 923,500 had been agreed on for this 
withdrawal. in connection with the furnishing of these Toote 


ings certain exesvations hed to be aede and the same sontracte 
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ing Company which had undertaken the exeavations took on the 
footings, it did not begin the further excavation necessary 
to enable the complainant to cut off the shells to the ree 
quired level until November 1, 1910, The complainant Jompany 
began the cutting of the shells Cevember 2, 1910, ond fine 
ished anid cutting and seved off its pile drivers and applies 
ances (thue cospleting its contract) by Sovember 20, 1910, 
The Yaster alco found, aid,we think, correctly, 
that it was a wsurprise to both parties te find that the 20 
foot piles required by the specifications were insufficient 
for the foundation; thes: it was not until after ten days of 
experioent ending on “eptember 26, L910, that the proper 
lengti: of pile could safely be deternined on; that it was ime 
possible for the contractor to begin to drive the piles so 
determined on until Octuber 4, 1910, because of the necessity 
for the securing of other pile drivers and new and different 
ahellea, and tint after the driving began there was no une 
necessary or unreasonable delay by the contractor in carrying 
on the work up to the time of the compiction of its contract. 
éfter the decision had been reaohed that a 35 fut 
pile would be necesoury, a difference arose between the owner 
and the gontractor (that is, between the defendant and come 
Plainant in tude auit) whieh led to verbal and written dis 
cussions between them and with and through the architeet. 
The owner waintained that a condition baving ariven waich 
neither party nad contemplated when the contract was made, 
*that the contract was practically @t an end" and “that the 
gituation presented required a new arrangement." That is, the 
Owner considered thet the specifications and eontraet cailed 
for 20 foot piles. ‘They provided that these piles need not 
be driven to their full Length in case that at a leas depth 


fifteen blows of the specified anemer did net give them an 
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Anen of penetration, and in that exse & cents was to be ale 
lowed and deducted from the contract compensation for each 
foot of the pile which wae not required. 

On the other hand it wae recognised that there 
might be geome extra ciles required ond some piles required 
over the opecified lengtn of 2 feet. Yer each foot ef 
Suc extra viles or additional length an extra aun of §1,10 
for each foot was to be paid to tne contraeter,. 

Hur, contended the owner, 1% was never contenpe | 
lated that all the piles should be 36 feet leng or of any 
length execeding 2 feet, While 61,10 for each extra foot in 
Length required aignt be a proper compensation for oecasional 
instances out of the ordinary run of piles driven, it was too 
muen te pay when the entire eseence of the contract was changed, 

Yhe gontreetor opposed to thia view the content in 
that while the specifications and therefore the contraet called 
for 20 feot piles, on the basis of the gross paysent for the 
job which the contract fixed, a provision in the contract itself 
reoognized the possibility of slteration on the order of the 
aréhitect and (inasseuch ae the “proposal” was a part of the con- 
tract} the extra payment of 61,106 for each foot of length in 
piling made necessary by auch alteration in the requirements, 

it ia our opinion that thia contention of the 
contractor was well founded, The ower and contracter did 
not reach an agreement in this dicpute,which eontinued during 
the progresa of the work and afterward, 

The owner, however, ay it went on, tock a differe 
ent position end urges it strongly in this appeml, it is thus 
expressed in letters of the omer (by its attorney) to the 
architect under date of Ost, 14, 191, and of November 15, LEI, 


reapectively: 
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“Ye mot the representative of the contractor at 
your office and submitted « propesition whieh we consider 
more than fair and Liberal to the contragtor, le however 
seemed to take the position that the priees fixed by the ore 
iginel contract were to prevail under the present known cone 
ditions. How we desire to say te you that if the contract 
Originally made is to apply as to price, it must be applied 
ae te everything slee and the eontract aust be lived up to, 
and any defauligon the part of the contractor must be come 
pensated in damages, This applies to the time provigion and 
40 every other provision, * * *# 


"if it dw eleimed that the compensation for 
work done must be deteruined by the rates fixed in that gone 
trect, then we must ingist that the contract be held binding 
* * * in all other respects, This includes asong other 
things the time within whieh the work was to be done and 
the removal of equipment and material from the premises efwer 
the work, * ¥ 4 The Last pile was not driven until November 
3, and the equipment of the contractor was not removed from 
the premises until Jovember 14, ° * * When it became appare 
ent in the latter part of September that the contractor was 
not going to be able to and would net fulfil bis contract, we 
were pexfectly willing te wake a just end equitable arranges 
ment with reference to the prosecution of the work, The cone 
tractor, however, was unwilling to listen to any suggestion 
en tant line and insisted tiat he was going to dc the work 
and oleaim the rate of compenartion provided in the original 
contract, * * * The delay on the contract in this matter 
has inflicted upon use a2 loss * * * and we do not feel 
that we should be called upon to bear these losses and at 
the seme time to pay this contracter the same compensation 
thet he would heve received under his original contract, had 
he performed tant contract in time end manner as required by 
ites terms, und we do not propose ta do ao,* 


It is on this position that the eloinm of the 
defendant for an allowance of $10,080, or in the alternative 
of 24,144, a5 previously noted, ia besed, Yhe computation 
is made as follows: ‘The defendant saye that the contractors 
to place the footings were rendy to begin work on Uctober 
1G, 1916, and hed the complainant beer through at that time 
instead of 37 duys afterward, tie warehouse would have been 
constructed at least 37 days earlier, and that the rentel 
Value of it for 37 days was proved to be §4,144. but dee 
fendant also says tint thia amount does not adquately repre- 
sent the actual dasiages it suffered by delay,for the delay 
of 37 days led te further delay because ef tne advent of 
winter, and that the completion of the building was in fact 


d@layed through the defaslt of the compiainant from Mareh 
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3, 1911, to June 1, 1921, whieh resulted in 2 loss of rental 
value of $10,080, 

We have given this contention the attention that 
its importance to the parties doserves, but we cannot give it 
our assent, We hold that the contract, taken naa a whole, 
means not that #11 pile cores wore to be driven until fifteen 
blows of the hanmer would not produce an inch of penetration, 
but only that they were to be driven to the full length, which 
was specified to be twenty feet, in case they tid not reach 
before that 2 point where fifteen blows of the hawmer did not 
produce such an amount of penctration, in whieh case no more 
driving was obligatory. We hold alse that in the contract 
{with the specifientions and proposals which wexe a part of 
4t}) it wee implied that an addition to the length of some or 
of all of the piles mignt be necessary; thet if any longer 
piles than the ones “called for® by the «pesiflemtions were 
ordered by the architect, and furnished by the ocontractor, 
there should be added to the amount whieh would otherwise be 
due to the contractor $1,10 for eseh additions] lineal foot, 
and the additional work and materials should be considered 
“extra® work. 

the question at iseue, ec far as an allowance 
to the owner for damages because of the contractor’s exesede 
ing the time limit, ie concerned, is then reduced to this: 
Mid the time Limdt apply to "extra" work which the contract 
recognized as possibly requisite? Leemuse of sueh recogni+ 
tion, the defendant contends that it did. But we do not take 
that view, It was the work "ealled for® under the contract 
which waa to be completed by September Go, 1910, The recoge 
sition of the possibility that extra work might be necessary 


and the fixing of 4 price for it in that contingency did not 
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make the extra work “ealied for*, It was not “called for* 
until September 26, 1910, ‘Then it was ealled for by the arohie 
tect, who, for this purpose, we hold to have represented and 
been pro hac vice the "owner", 

The authorities would seen to be in accordance 
with right reason in holding that when extra work not spe- 
ecified is demanded and executed that a reasonable tims, ine 
dependently of the general time limit provided by the cone 
tract for the particularly specified work, ia allowed to 
the contractor woo hos undertaken to ao 1% in accordance with 
the other provisions of his contract. 

see, Tor exauiple, the authorities cited in the 
opinion ef Judge Waterman in this Court in Harrison ws, 
Trickett, 57 i11, App, 5135, to hia digtum therein contained: 
"Yor such delay as was rengoneable, that 10 for suc. time as 
was reasonmbiy required im shieh to do the extra work and 
such delay &5 on necount thereof was geuned, appellee was 
by the extro work excused", 

See, aise, Liliy v. Person et al,, 168 Pa,st, 
219, and Foeht v. hesenbaum, 176 Fa, St, 14, (in which the 
Court said the right of the owner was not dependent upon the 
form of the order for the change woich caused it, but upon 
the question, which wae for the jury to decide on the evidence, 
whether the delay was attributable to a want of diligence or 
foresight on the pert of the plaintiff); and aise Lauer vy, 
Srown, 3 sarvour,, tn wiaieh the dupreme Court of Kew York, 
although texing the ground that in that particular case the 
time for completing the job, including an additional fourth 
story to the oduliding originally planned, waa fixed by the 


contract, said; 
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*Heverthelessa, if the defendant assumed to elect 
to have a fourth story go Jabe taut there was nob 2 reasonable 
time remnining to add that story ond have all the work done 
wy the period aaned in the controct er aa extended, and yet 
— “pgp a pepe in — oa clreumstonees 

eon SUGh As to warran 2 Zin Uiatet, 2 
Gutually waived the stipulxtion 2% — —— aa ¥e 42 — 
when the work should be done,* 


the Master in the ease at ber found that it wee 
impossible te drive the longer piles ordered between Heptenber 
26th snd September Soth, or to begin the driving until Ootober 
Ath, and that there was no anneneseary oy wiremeoneble delay 
in driving or cutting the piles or in rewving tre machines 
and debris after the work was done. We think these findings 
ware justified by the evidenor, 

¢pom this conclusion it follows that any claim 

for aasages egainst the complainant Company for delay should 
be Aigallowed, and tant the anount of the original contract 
plus the compensation at ©2.20 yer feot for the extrs feet in 
the piling and the other aaall extre charges made in connete 
tien with the altered yoquirenents, Less the eredite soreed on 
and the amount pead, wae @ue to the contractor at the time ite 
will wes rendered in Yovesber, 191C, and that sunn an saount 
ges properly found by the Shonochier to be due at tint time, 
and & Lien preverly declared therefor, The decree aleo prow 
vided for interest on that sux ef $10,486,805 at 60 per annum 
from Movember @0, 1910.4 te the date of the acerec, January Se 
4933, This ot lenat, it 16 strenuously urged by defendant, 
was erroneous, and especially ao ag tu sue interest on tue 
amount elioved for the extrs work. we 40 not thing so, We 
think thet as the extra price for extra work wae provided for in 
the contract, the whole amount found due wae due under the proe 
visions of « written jnetriment, om that groumi and on the 


further one that the veehaniets Lien Gtatute provides for its 
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interest was properly allowed, 

We do not think that it ie necessary further to 
extend this opinion by discussing other objections made hy 
defendant to the validity of the complainant's claim and to 
the deeree, They are evsentially diepesed of by the view 
whieh we have indicated we take of the contract and the evie 
dence. Se think that where a $5 foot core was driven for its 
full Length, the contract and the orders of the architect 
{representing tne owner) were fulfilled, The work waa new 
cepted, The negessity of a written order by tie erchiteet 
for the different piling wae waived, if it existed, and we 
think the Laster was right in finding that an arahniteect's 
certificate should Anve been iseusd and delivered to the 
complainant, certifying tat it wae entitied to the balance 
due under the contract and for the extra length of piles ond 
for certain extra work; and that such certificate was not 
withheld beeause of any claim for defective or unfiniabed 
work, but only because of an unjustified counter claim fer 
demagea for delay. 

The decree of the Cireuit Court ia affirmed, 
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starewenr BY cm COURT, 


April 16, 1910, Jerah Ay Hawley, & widow, Living 
in Chicago, wno hed been in former years a resident of bue 
chanen, Sichigan, died in Buchanan, where she was then living 
or Visiting with « sister. Yor two years ahe had been beck 
and forth between the two places much, She Levit a large es- 
tate acounting to 226,000, Sy will she aude her “friend, 
fendel A, Peiree of Chienge, ine oxeoutor of unid will", 
and spoke of the executor thereafter as ales the “rustee 
under her residuery bequest bereinefter aet forth, oho dite 
poued of her estate by apcoifie legnucies mavutly ta reintives 
or connections, many of whom were deseribed ae of Cuchanan, 
and by & residuary bequest. “ne Legucics to individumls, toe 
gether with one of five hundred dollars to the riret Christian 
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Chureh ef Huchanean, aggregated 963,100, The residuary bee 
quest wae ac follows: 


"2 hereby give, devise and bequeath all the 
reet, residue and renainder of my estate of every name 
and nature whatsoever, that i may die posteased of, or be 
entitied to et the time of my death, to my executor and 
trustes, nereinafter naned, in trust for the following named 
institutions, societies or orgmniuations, wiz: 

The Silinois Humane Seclety of the City of 
Chicage in said Gounty of Cook and Staite of illineis, 

Yae old People's Nome, how situated at or 
near the corner of (ndinna avenue and Thirtyeninth street 
in the City of Chicago, in the County of Cook and itate of 
Lliineis, 

The Volunteers of America, now located at 184 
Searborn street, in vaia (ity of Chicago, 

fhe tome OF the Friendlesa, now lovated at 
Vincennes avenue and Fifty«fireat street, in the city of 
Chicago, County of Cock and otate of Lllinoins. 

The Buchanan anti-ecaloon League of aaid fue 
chanean, sichigan, 

the Young Sen's Christian Association of said 

Buchanan, Sichigas, if there belli be in existence at the 
time of my death in waid Suchanan, Michigan, an organigation 
of thai name, if there anal. not oe an organisation of thet 
mame in exietence in said vaghanan at the tice of my death, 
then to the Young ben's Christian Association of sald City 
of Chicago, to be divided equaliy amaeng said above naced 
institutions, societies or organizations, it being wy ine 
tention that «ach one of the omme aheall reecive an equal 
ghase of the residue of my estate,* 


The wild wae made in Chicago June 65, Lv, 

it wae adsitted te probate in the irobate court of Cook 
Geunty, Lilineis, May 28, 1915, The spesifice legacies aave 
aii been paid and as executor xr, reiree kag been discharged 
and released, As trustee he hoes, in secerdance with an 
agreeuent of the parties to the auit or guite in which thie 
epinion is rendered, divided equally among the illinois linsane 
Bosiety, the (Ld People's Home ef Chicago, The Volunteers of 
dmerica, the Home for the Friendless of Chicago, and the young 
Sen's Christian Asscciation of Chicage (there having been 
found no Young Men's Christian Association in existence at 
Buchanan at the tage of the dont: of re. Hawley) the residue 
ary fund in tis hands, except one#sixth thereof plus $0,000, 
whieh aed sum is deposited on ivterest in the Firat Trust 

& Bavinge Bank eof Chicage to avait the finol deteruination 
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of the appeals in the aforvenid suit. Thde fund, or that 
portion of it which way net be properly disposed of in the 
payment of costs or expenses, ia the subject of this litiga« 
tion, which arose av follows: 

The Volunteers of Anorica, September 7, 1011, 
filed o bill in chancery in the juperior Court of Cock County, 
making parties defendant Daniel A, Yeiree ae ixecutor ond 
Trustee under the wild of live, Hawley, the ILlLincie fumene 
Soelety, the Nome for the Priendlese, the Old leople's Home 
of the City of Chicago, “The Buchanan Antieisloun League of 
Buchanan, Giesigan, & voluntary ausceistion"®, the Young Men's 
Christian Asscelation of Chicago, the Young Ken's Chrletiean 
ABSOcintion of Buchanan, Michigan, and Albert i, leacoek’, 
ao member end President of the Young Menta Charietian Aasoglane 
tion of buchanan, Dighigan, and al} unknown parties, If any, 
claiming to be or to heve been meabers of an inuatitution, ao« 
ciety or orgsnizetion on the 19th day of April, 1910, or 
sinee wnid time, by the name of the Young tien's Christian Ase 
sociation of Buchanan, Michigan,” the objact of the bili 
wan te vecure the amount aque under the will to the Volunteers 
of America and it alleged that the Uxeoutor refueed to ae- 
count $0 the complainant antil a dispute betwoen the Young 
en's Chriatian Aseceintion of Suchanan, Yichigen, and the 
Young “en's Chrietian Ausoceiation of chicage waa settled, 
®although", te quote, "the aAwoUnte, suns and proportions 
theveof to complainant and to the ikiinois humane society, 
the Home for the Friendleas, the ld People's Home, and the 
Buchanan Antielisloon League of Suchenen, «ichigan, mre not 
questioned end can be imuediately distributed without ree 
gard to said dispute or ite adjustment.“ 

There io no question in the eause now before us 
as to any other part of the bequests in trust to reirce than 
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that which was to go te the fuchanen AntieSbaloen League, The 
other questions have all been settled and, as noted, except 
ae to taie bequest, the estate distributed, Hothing more in 
the pleadings will be noted, therefore, exeept the matters 
relating to the Buchanan Anti-saleon League. 

beivee anewered the bili November «6, 1913, Th 
anawer was without particular reference to the Huchanan Antje 
Saloon League, but ina cross-bill filed contemporancoualy, 
in whien he prays teat the Young son's Christian Asseciation 
of Uhieage and tae Young ‘en's Chriatian Aseaciation of fue 
echanen aay interplead, he slieged « 

"that he is inforaed the Buchanan Antiessioon League of anid 
Buchkanen, Michigan, one of the ingtitutiens named in the wilh 
in trust for woien the residuary estate wae given complainant 
ida w voluntary aeacciation, and it therefore should be inoore 
porated or a trustee appointed for it before crossa-complainant 
ie required to pay over for it or ite use and benefit the 
ahare oo given to bim in trust for it.” 

The prayera include one for a construction of 
the will and one « 
*v’rat the Suchanan Antiednleoon League of Duckenen, <ichigen, 
may be required to orgurise as a corporation or to have & 
Trustee appointed to receive and hold for 4% the proceeds of 
the share of the residunry estate gGevised to iw in trust 
for it." 

The eroces+bill was suended December 10, 191i, but 
witheut changing the allegetion or prayer in relation to the 
Buchanan Anti-Saloon League. As smended, however, 16 made toe 
heirs st law and next of kin of the testator parties defendant, 
nawely, “aria L,.e Cox, Nebecon ¥, rowers, Janes Haitlond, 
Williom keitiand, #rederick fulton ond lulu Pulton cigaby. 


AL] the defendants to the bil) and amended erose-bille other 
than the heira at lew and next of kin fijed angwers ta the sane 


without questioning the right of the Buchanan Anti-Jelocon 


to a share of the residuary bequest left in trust to lerree. 
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the heirs at lew and next of kin on Janumry 15, 1912, filed 
an onswer to the suended oxyoss-bili, in which they said that~ 
“They have no knowlodge or information og to the rights, if 
any, of the certain proposed oerneficiary nomed in anid wilh 
as the duchenen AutieSnieon League of buchanan, Michigan, and 
nak that it be required to make duc proof eof ite existence 
and right to take the beques$ attempted to be wade te 4¢ in 
anda by the wili of the decwased, ond say that in default of 
making end eatablishing such right tacreto, the waid bequest, 
48 attompted to be made to it, whould become intestate and 

to the extent thereof would go and belong te these @efende 
antse,* 

January Lo, 101d, “The Buchanan Anti«jeloon League 
of Suchanan, Lichigan®, answering by "Yilldios A, jarnes, ite 
Solicitor", adwiited that it was a voluntery asscciation and 
Slieged its willingness to be incorporated aa preyed in the 
amended eroes-bill, 

Marek @, hGL2, the crose-compiainent beilree obe 
tained leave of court to file amendsents te his amended crosu« 
bill end an order was made thas in default of further anawer 
from the oross-defendantse within seven dayu, tueir angwers to 
the amended cress-bilis etand ao anawers to the anended cross 
bill ae further smended, The amendswents to the smended 
@rees-bille were accordingly filed om the aamc dmy, arch 
9, 19132, They alisged that «a controversy bad arisen bee 
tween the heies ef Sarah A, Hawley and the Buchanan Antie 
Saleon League of Buchanan, Michigan, aw to the right or 
Gapacity of the lntter to aeve and teke a ghere of the residue 
ary estate of the teateter; taat the neire claim teat the 
bequest vas uncertain and void, « 

“and further claim that there la no such association in fact 
capable of taxing the ease or wiieh hae lewful rignt thereto, 
and thet by reason thereof said residusry estate proposed to 
be given it by said wiki became at once upon the death of omid 
testatrixn veated in bey said heire and that they are entitled 
a8 Such thereto,* 


the heirs at lew and next of kin «- Cox, |) overs, 
Maitland, et ol, « answered these andndmenta inetanter, ad- 


mitting and aligging that they made the claims set forth as 
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‘theirs by the smendmentea and asserting that at the time of 
the death of the teatatrix there wae no such society or nae 
seciation in feet as the fuehenan Antiefinloon League of Bue 
chanan, Sichigen, and that there wee no other society in Bw 
ehanan heving # like neme thet wes capable of taking said 
attempted bequest; that the Court wae without power to ape 
point a trustee to take the same, ami tbat the share ate 
teupted to be given to the Buchanan Anti-Galeon League 
vested at deaths of the testatrix in them, and that they 
were entitied to have the game paid and dietrivuted to them, 
Rarch 16, L¥l2, the Huchunen Antieinloon Leagee 
of Buchanan, Michigan, egain signing“by Williaw A, Barnes, 
ita solicitor", snewered the amended crese-bill of jeirce 
muended, it alleged in ite answer that it had the lawful 
right and capacity to teke said bequest, and thet an order 
of the County Judge of Cock County, iliineis, on Ceteber 14%, 
2910, in @ proceeding to appraise the property of the de- 
eedent and determine the inheritance tax, found that the 
Buchanan Antieialoon League waa one of the beneficiaries 
under the wil} and entitled to take the bequest therein 
given to it; that no appeal was taken from auid order, whidh 
recmnine in full force and effect. 
The Young Men's Ghristian Agseciation of Bue 

chenen answered the amended croagebill ae amended without 

attacking the right of the Buchanan Anti«daloon League to 
teke, ‘he Youns Men's Christian Association of Chicago 
anewered on arch 164, 1012, denying the right ef the 
Sucheanan Antieinleon League to take the bequest in quéede 
tion, but denying aleo tust the heirs aad any right te ssid 
share and cleieing that beceuse of the lapse of said be~ 
quest one-fifth of the oneesixth of said residuary estate 


attempted to be bequeathed to the Buchanan Antisomloon 
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League should come to it, the Young Menty Chriatian Associne 
tion of Chicago, 

the Uld People's Lome and the Volunteers of Ame 
erican anawered thet if it should be detexmined that the 
bequest for the benelit of the Huchanan Anti-Jaleoon League 
had lapsed, the Ispsed share should be paid te the renaine 
ing residuary legatecs in equal shares and not to the heirs 
@t law of the testatrix. 

The I}linoia Humane tociety and the Hemefor tne 
Friendlese eppear te have allowed their anewers to the anend« 


ed oroess-bill to stand es anowers to the amended crogss-bill 
as omended, 

Repligations were duly filed te the snewers and 
the cause was referred to 4 banter, who tovk evidence and on 
duly 29, 191%, filed nis renert of the same with his sonclue 
Sions thereon. Une of his conclusion® was that + 


"At the time the will of said deesased tock effeet there was 
Hot in existence any sveh society or organisation as the tue 
Chanen Anti-Ssloon League of Suehonsen, kichiges, gapavle of 
taking the atiewpted bequest pre: osed by said will to it by 
that name; end that the acnare er interest in ssid residunry 
estate oo failing ie net ctherwise dispesed of under said 
will, and the Master especialiy reserves the question aa to 
where said attempted bequest so failing snould ge as between 
the residuary legstees and the heira st law of said Saran 

Ay Hewley, deceasad,® 


Wbjeetions to the Report, whies had been ever» 
ruled by the Kaster, were ordered to stand as oxeeptions bee 
fore the Courts 

fuguat 2, 191, a corporation nased the kichigan 
AntieSaleon eague filed an appearence in the cause and asked 


peruiesion te intervene, Auguat 7, 1912, it Filed ite verified 
motion te the same end, appending to said motion a aworn ine 
tervening petition which 41 desired to file, ‘this intervenin ¢g 


petition stated the existence and history of the petitioner, 
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aeserted that it bad sent speakers and printed matter inte 
Buchanan, kichigan, for the aecouplishsent of ite purpouve, 
"to curtail the use of intoxicating licuers", etc,; thas it 
had made efforts in 1909 to organize # Gaxnpaicn under the 
lews of wi ob teen for the gbolition of saloons in the County 
of Serrien, where Auchanan is lecated; that ite efforts ree 
suited in February, 1900, in a meeting by the citizens of 
Buchanan and the adoption at said meeting “of the name of 
Buchanan Local Option League, operating, however, in hasony 
and conjunction with the petitioner and at its behest and 
ae a part of the anti-saloon movement of the petitionar." 
The petitioner then alleged that the teutatrix, 


Sarah Hawley, intended to gmake a provision for “tne promo 
tion and preseeution of the antiesaleon work of the petitioner 


a8 conducted by it, but "did not know the carrect corporate 


nome of the petitioner, aa ite work had been curried out in 
tashanan, sichisgo:, a6 well as in other lecnlities, by and 
as far ae was prastical in the nase of the local citisens 
and organizations interested in the petitioner's work and 
induced and preeured by it.* 

Yurther allegations were that the bequest in 
favor of the Suechanan Antisinloon Lengue was intended for 
the promotion of the “genersl movement and work" of the pee 
titioner, but as the ‘aster had found against the claim of 
the Suchenan Anti-Seleon Lengae, the bequest was in danger 
of being diverted from said objects and the bequeat Loat te 
tie “anti-seloon movenent aod wesk at Suchanan and in tae 
otate of cichigan ag intended by the teatatrix, 

— vas Fépresented that if the Court ehould find 
that there wae » competent legal entity known aa the ‘ue 
chanen AntieSaleon League to sduinister the charitable fund 
and bequest at the time of the death of said unrah A, lewley 
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for the purpose intended by the teatatrix, then it sheuld 
take the bequest, but if not, the petitioner wag rendy end 
willing to onrry out the object of the testatrix and should 
receive the bequest, Therefore it praya for a decree direct 
ing the Trustee te pay over the said bequest to it. 

“hile the motion fer leave to file thie petition 
wan pending and undi spewed ef, on August 6, lve, the Vole 
unteers of America, by leave of court, snonded ite original 
bili, setting up by the asendmenta specifically that the 
Bughanan Antieialoonm iengue of cuehanen, Licaipan, was not 
legeliy qualified and cavable of taking under the wil) and 
aeeserting that « 

"by reason thereof the retaining beneficiaries of the said 
regiduary cotete are each entitled to ree¢ive an equel onage 
fifty share of oaidd trust fund instead cf oneesixth, which 
would be the share hed there been six charitable organisa. 
tions qualified and capable of sharing equaliy in said trust 
fund.” 

August 23, 1812, the Suchanan snti«ialoon | eague 
ef buahanen filed an anewer to the bill se sewnded, asserting 
ite qualification end capebility to take the bequest provided 
for it and representing thet an order of the County Court 
in full forse ond cffeet bad found it antitied to it. 

A {he +14 reople's jome and the ‘Young en's Christian 
Association of Chigage filed on August 15, 1912, snd August 14, 
19me, respectively, answers te the saended bili, @aeh claiming 
a share of one-fifth in the bequest wade te the “uchanan Antle 
Saleen ieague. 

Tye Young (en's Christian Acsociation's anewer de« 
‘pied the allegation of the amended bil] that the uohanan 
AntieGalcon League waa “an uninecarnerated society of indi-« 
—Viduale”, and asserted that there wan no such society or 


organization ae the AntieJslocn League of Suchanon, © ichigan, 
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in existence at the date of the death of sarah A, Hawley, 

The anewers of all ether defundants to the ore 
iginal bill stood by order of court as anuwers te the bila. 
as muended, i 
| Septenber 2, 1922, the Court refused leave te 
the “Yichigan ANtLeSrLoon League to file its intervening 
petition before deseribed, to which ruling the Michizan 
SMtiéerinioon League ebjeeted and excepted, 

Four atipuletions were alse filed September 20, 
1912, and by a certificate of the Ghancelier made a part 
et the record, ‘They contain the agreeuent of all the pare 
ties to the mult heretofore mentioned in sccordsnve with 
whieh ali tie residuary fund in the hande of the Trustee 
except oncesixth thereof, plus S000, was distributed 
equally between the Volunteers of Ameriom, the lilinois 
Humene  JoGLetys the «ad reeple's Head, the liame for the 
#Pricndiess and the Young #en’s Unrietian Association ef 
Chicago, without prejudice to the right to esntinue the 
litigation as to the beeuest herein in controversy, 

Vhereupon the Juperier Court entered a decree 
en sald beptenber Mii, L914, which contained, auong other 
findings, the following: 

*the Court further finda thas the Suchanan 
‘ntieGeloen Leegue of Guckaran, sichigan, nemed in the 
last will and testament of the said Gateh A, Hawley, dee 
ceased, wes & beneficiary in the Trust *und bequeathed te 
Deniel A, Perroe, Trustee, as sforesaid, wea met & corperae 
tion; that a public meoting in tae i:resbyterias Church in 
said town was beld on the 2th day of February, 1909, for 
the purpose of assisting in carrying en a cauprign for 
‘Xocal Option’, seecelled, in serrien County, Sichigan, 
at an elegticn then ensuing in April, i969; that at said 
mesting on February 46, 19 .%, there was elected a . resident, 
& Gecretary, & Treasurer and a Comseittee te solicit funds 
for the caspaign expenses; that the meeting adopted the name 
'Suchenan Loesk Option Lengue’ and ite Cosmittee collected a 
amall wagunt ef money, which the treasurer depeaited in a 
bank to the credit of the buchanan AntieSaloon ieague, which 
deposit was drawn on from time to time and ali uved for cane 


paign purposes, the namea ‘Suchenan Local option ieague' and 
‘Muchanan Antiwduloon League’ being used te some extent ine 
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terehangeably, The Court further finds that there was no 
incorporation of said Seciety or association; tret it had 
no by~inws; thet it had et no time hed oy maintained an 
office or trustees; and that no time was there a roll of 
members, nor eny definite meabership aoting under waild mete 
ing of Yebruary 28, 1909. The Court further finde that the 
meeting so held on Pebruary CB, 1960, made no provision for 
subsequent meetings or fer the cleotion of officers of any 
kind at any time, ond that the seid meeting of Fedrunary 26, 
20G9, was the only meting Galled or Held by the peraons 
participating therein under the nese of "Iuchanan Local 
Qption League’ or *suchanan Antiesaioon League" or a like 
name, pricr te the death of Sarah A, sawley, decensed, 

That ‘Lecal Uption', so-called, wee the question 
whether s@loocns should be aliowed to exist in cerrien County, 
Kichigan, of which County the said Yown of cuchanan was a 
pert, and thet cuestion was submitted to the voters of that 
County at the spring eleetion held in April, 1909, and the 
said meeting of FPebrumry 26, 1909, where the Go-called 
Buchanan Antieialeon meeting was held, was for the purpose 
of assisting in the eompoign Leading up to thet cleetion, 
fhe Court further finds that the aims and objects of smid 
society were tespernry in character and came witein the 
legel definition of charitable purposes and that the pure 
poss of the meeting and the work ef the committes and of~ 
ficers of enid suchanan Antieotloen Lasgue were at an end, 
when the gaid election in the epring of 1900 was over. 

The Court further finds that et the time of 
the decease of. tne gmid Gereah 4, Hewley there wna not in 
existence any sack ergonisation or society aa "The Antie 
Saloon League’ of Suchanan, “icigen, capeble of taking the 
attempted bequest proposed by valid will of the said Sarah 
A, Koawley, deceased, to it, under said nese of buchanan 
AntieSaloon League, or any other name, 


"ne deeree contained alaso this finding: 


"the Gourt further finds from the proofs in thie 
cage, tuat by the provislons of her #311, sarah A, Kewley 
intended to dispese of her entire estate and that she ine 
tended tiat the residuery trust fund which she bequeathed to 
Daniel A. Feiree as trustee was to be used for charatavle pule 
poses and not otuerwise, and that the benefieisries nomed by 
her as participants in the trust fund #0 bequenthed to Daniel 
Ae Feiree, trustee, wore charitatvle organisations and socleties, 
constituting a clese by themselves, who were te share in said 
residuary trust fund ae members of a clase, and not as indie 
viduals. that by reavon of the noneexistence of the cuchanan 
AntieSalocn League at the time of the dentn of said Garah A, 
Rewley, the shares “nich the organizations naned in emid 
residuary clause, that were in feet in existence and aupable 
of taking at tho time of the decense of the Gestatrix, were 

thereby ocroyertionately increseed,* 


whe evdering part of the decree in accordance with 
these findings orders the Trostes te pay over the funde in his 


hands to the fllinoie Sumane Seatety, the “1d -eople's Lome 
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ef the City of Chicago, the Chicage “ome for the Yriendieeas, 
the Young Sen's Christian Aasociation of Chiecage and the 
Volunteers of Anerica, giving to esch an equal oneefifth 
share, 

The i@urt igo in the decree recites the ape 
pearance and motion of the biehigan AntieGnloun League, heres 
anbefore set out, and tim presence of the amid lichigan Anti- 
Saloon League by ite selicitor "during the arcunent and 
hearing of the canes upon the motion for the entry of a dee 
ree therein on the ‘aeter’s Heperty ond after denying the 
motion of the WYiehigan Anti+«ialeon League te file ite onid 
intervening petition, fande that 1¢ “has not by ite said 
motion or petition shown any right or title to any part or 
portion oF the estate of Saruh A, Hewhey, deceased, in the 
hands of snid Daniel A, leiree,* 

¥rom thia decree the Suchanan AntieSaloon Lengue, 
Beriea l.. Vox, jeinutly with others whe were the heirs at law 
and next of kim of carnh A, Lawley, and the Aichigen Antie 
Saloon League, prayed and were aLiowed eaparate appeals to 
this court. ‘These apvenls were heard together ond are b 
now before ua for disposition, 

the errors sageigned by the iuchenan Antiesaicon 
Lengue are in theixe wwe that the Court erred in not finding 
amd decreecing inat the Suchanan AntieJaloon Lenhgaé was one 
titled te take and reesive an undivided wixth of the reciduary 
estate bequeathed by said Jaren A, Hawley, ‘Those assigned by 
the heirs at law and next of kin, that the Court erred in not 
decreting that one-sixth of the regidunry estate anould co 
to them o5 a lapsed becuest and intestate property, ine 
etead of being divided among the five charitanle institutions 


heretofore nused, “ho are appellees, and these assigned by the 
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Michigan Anti«Saloon League ore thet tie Court erred in 
denying the petition of the Kichigan antiedaloon League to 
intervene, reniering a decree without bearing the evidence 
in behalf of the ciaim of the -denigan Antleialoon League, 
and decrecing the onewsadsth of the regidumry catate cleimed 
by 14 to be paid te other parties, 


Ry PRESLLING JUSTICES BAGsR 


DELIVERED Thi OF LSIGR GP Tih COURT, 


The wrief for the appellees in these appeals 
wiih entire aceuraey deciares that this Court has firat te 
consider whether ox not the Suechenen Antiecaloon League is 
entitled te the disputed anuare, and that "Af the decision 
shail be in fuver of the Duehanan AntieSnloon Lengue, that 
is an end of the matter ao far se this Court io concerned," 

AS in our view of the matter there is no legal 
or @quitable reason why the evident intention of the teatae 
tor expressed in her wild should not be curried out, and 
the where of her entate in controversy go te the *Huchanan 
éntieSaloen League of Suchanan, -ichigan“, it is unnecessary 
te omy anything of the questions moeted between the heirs 
at law and next of kin of the testator on the one side and 
the various bedies and orgauizatione other than the buchanan 
AntieSeloon League en the other, whe are beneficiaries under 
the residuary bequest. Ner are the contentions of the -ichie 
gan Antiesaloon Lengue of importance under this situation. 
it claima nothing by its proposed intervening petition aa 
against the Suehanan Antieialoon League, asserting on the other 
hand that “it is the petitioner's desire thet tne intent or 
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the teotatrix, Sarah A, iawley, be carried out, and that the 
ebjeet and purpose of her bequest to the Yuchonan AntieSaloon 
League be made effective, end that if the Court finde tant 
there was a competent legal entity known ae the juchanan 
Antieialoon League to administer the said charitable fund and 
bequest at the time of the death of seid Gerah A, Mawley for 
the purpose intended by the teutatrix, then the gaid buchanan 
Anté-Saloon League sioulé take said bequest. 
ie may sav in passing, however, in order that our 
opinion may be available if it should become important in any 
further proceedings in thia cause in any other forum, that it 
seems to ue that the Court below wae aoting within a discretion 
belonsing to it in refusing permdesion to intervene at the stage 
in the litigation reached when the motion was mide, As this, 
however, is probatly entirely imanterial in view of tne cone 
Clusion at which we have arrived, we shall not step to point 
out why we do not hold the case of Shanahan v. Jtevens, 139 
Ill., 428, deemed vy the oounsel fer the bichigan Antiecaloon 
L@agud conclusive, a8 even in point on the question reised 
here, it resaine, therefore, for us only ta give as briefly 
as is consistent with clearnese our reasons for disagrecing 
with the learned Chancellor belew and holding that the portion 
of her estate in controversy @hould be paid tu the Buchanan 
Anti»Seloon League, which we think existed an an unincorporated, 
yoluntery association, capable of taking the bequest made to 
it ot the time ef anking the will, at the time the toutatrix 
died and ot the tise the decree was entered, 

The intention of the testatrix wes very clear. 
he Guchsoan AntieGaloon League wad orgonized on ‘ebruary 28, 
1909. it is maintained that its object wan tomorary end 


terminated in April, 1909, when or election eas bold An berrien 
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County, Michigan, under a local option law « a contention we 
will coneider later. However that may be, \ re, Jawley was not 
only a former resident of buchanan, but for the two years pro- 
ceeding her death in 1910 ehe hed Lived such of the time in 
Huchanen, There ia therefore every reason to believe that she 
was ontirely avare on June 25, 1900, when she mado the will, 
that the immediate and imsinent prisary purpese of the ane 
sociation which organised ia uchanan on February 1866 
and etlied iteelf a local “antiesaloon Lengue", nasiely, that 
of influencing the eleetion in Berrien County in April, 1909, 
hed paseed, Nevertheless first of all the objnets for which 
ahe told her adviser she wished her residuary estate to go, 
was thet of sunisting the Suehanan AntieSalcon League. AS te 
the other objeets of her bounty ane coneuited him, but as to 
that one she had her mind mate up. it is ne violent inference 
that she did not consider ite purpose over or ite existence 
terminated, and that she meant te put it in funds to continue 


an agitation or influence whieh ahe decmed beneficial. Go 
a 


lome as this was not an imseral object, this was plainly within | 


her right to do. Soreover, tue intention undoubtedly being te 
benefit the community, according to the opinion of the temtae 
trix, the object is legally a "charity® under the ctetute of 
45 “lisabeth, 4, which is in foree in thie State, And thie 
without reference to the wisdom or unwisdem of the purpose, 
Such is the well settled law, 
George v. Draddook, 45 hs. J. Ba. 7575 
Hiaines vw. Allen, 75 indiana, how; 
Thernton ¥. howe, S51 -oavan, 14; 
in re. Foveaux,!.. fs Gai Dive, vol. 2. 
ef 1995, = 501. Sane cage in Law Journal 
Heporte, vol, 64, page 856; 


Gorrigon v. Little, 75 IL. Appes 402. 
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it is not contended by the appellees that the 
purpose of the bequest as made was not legnily “a charity’, 
ner seriously so argued by the appellant heirs, The Court ine 
deed in ite decree found that "the aims and objects of said 
aociety (i. @+ the Suchanan Anti-Saleon League) * * # came 
within the legal definition of charitable purposes." 

it follews from the fact that the bequest is for 
“a charity” that it should be favored by the courts and Libe 
erally construed, ‘The gourts will be *keen signuted” to suse 
tain charitable bequeste. see Guimby v. Guimby, 175 111, App. 
367, ps. S74. it io needless to pile up citationa to this ef'e 
fect. Cur Own Supreme Court base anid in one case, "There is 
to be most Literal construction of the donor's intention, in 
support of o& charitable Gonetien, Unerities have always re« 
ceived a sore Liberal construction than the law wil) alhow in 
gifts to individuals.* Hunt v. Fowler, 123 i413, 269, And 
in another, *Sueh gifte are locked upen with preulinr favor 
by the courts, which take special care te enfores tfem, and 
every presuuption consistent with the language used will be 
induiged to sustain them, if o testator nas manifested a gen- 
eral intention to cive to charity, the charity is regarded as 
the matter of substance and the gift will be suateined though 
At many not be possible to carry out in the particular manner 
indicated," 

Yranklin v. imsutings, £55 ill, 46. 

it does not seem to us that in the ¢awe at bar 
the geeree of the court below shows apecial care to enforee 
the gift ani the intestion of the testatrix, 

fhe objeet of the fuchkanan Anti«Gnloon League as 
expressed by the Sresident that it elected on ita organise 
tion on Vebroary 26, 1009, - Ur. hoe « (see his testinony and 
the minutes of the aeeting) waa “to educate the people te 
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influence the making of lawe to suppresa the saloons through 
lecal option,” in the minutes of the orgnnisation meeting 
4t is expressed to be “to supervise the fight against the 
galoon here and asciat the County and state work,” 

Neither of these objects necessarily ended with 
the imadnent work widen the League felt itself called to do 
and which was the ianediate oecasion of its orsaniaation, that 
is, assistance in oarrying on « caapaign in cerrien County 
in the spring of 1909 under the local option iaw, As before 
noted, the testatrix any be presumed te have known quite well 
— bequeat, that that 


canpaign vas ended and the League defeated in ite purpose 


when waking her will end inaisting 


eeoncerning 1%, ut a battle is net a war, ond the law still 
atcood whieh allowed, under ether cundcitiones and at future timeu, 
other cnepaigns indefinitely, 

That the eecoociotion, if it oxists at el), as it 
Clains to do, Kee the game objects aa those which are above 
etated, is sewn by the articles of asicciation it adopted ot 
& meeting on August 2, 19lO, in anticipation of incorporation, 
the qualifications of members being atated to be, among others, 
Laat they should seek every Lagitinmate means ef educating and 
enlisting the people in the work of auppresasing the saloon under 
local option, 

That it has never been incurpermted, that, as 
found by the decree, "it had no tywlawa*, “that otf mo time it 
had or maintained an office or trustee", *that at no time vas 
there @ roll of members", nor even that the meacting whieh the 
minutescexpréesily say wae fox the purpose of organising “a lo» 
eal anti-ealoon league voted thet the agaociation should be 
known ne the “Buchanan Local optien League", and then imnedie 
ately opened a bank aceount ond did business ae tne “Buchanan 


Anti«Geloon League", oud vas so known, « none of those trings 
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need prevent the carrying out of the teatatrix's bequest to it, 
there can be no reasonable doubt of the association whieh the 
testatrix had in wind, and there is abundant euthority in this 
State, 25 well as in others, to sustain the utatenent of tory 
in his "Commentaries on ‘quity Jurisprudence", vol, &, section 
1169 + 
“Another principle, equally well established, is 

that 4f the bequest be for Gharity it sattera not sow uncertain 
the persons or tie objecta aay be; or whether the persens who 
are to take are im esse or not, or wiether the legates be a 
corporation capable in law of taking or not, or whether the 
bequest can be carried into exact execution or not, for in ald 
these and the like cases the court will sustain the legacy and 
give it effect, * * * 

Heusex Ws Uarris, 42 111,,43838; 

Andrewo ¥, Andrews, 110 ill... 225; 

cemmerer ¥, “sumerer, £33 111,.,427; 

jil@by v¥. Sarlow, 2 sage,, 329; 

Reatty Vv. -urte, 2 peters, 566, 
it is net, However, in the last analysis, bocause 
of these noted deficiencies in the organization of the Duchanan 
éntieSaloon League that inability to take the bequest which 
was intended for it is attributed to it by the decree and by 
the argusents in these syppealse .o uphold the decree in this 
particular, The deteruining reason for denying to the buchanan 
Anti-Saloon League the benefit of its bequest .is ite alleged 
honeexistence at the time of ire, fawley's demth, ‘he Court 
by ite decree impliedly, at lenst, finds that such an associae 
tion was orgenrised in February, 1909, but that it had ceased to 
exiat before (rs, Mewley died and this is the express cantene 
tion of the appellees, elthoug) it say be noted that counsel 
for one of then, during Lhe taking ef evidence before the 
Kaster, hiaself introduced evidence *for the purpose of showing 
that thia 4ntieSnloon League of “uchanan, ichigan,was actually 
in existence in August, 1920, and kad proceedings there,“ 


Sor reagons partly before sug eated, we Go net ase 
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sent to the theory that the unennnnn AntieSeloon League had 
ceased to be before (re, Kawley died in April, 1020, 

it had an orgonization with officers, albeit a 
loose one; it hed hed = bank accsunt end Tincnoial trensactions, 
although aseall ones; it hed taken part in » political contest, 
and carried on correspondence afterward; ita aims and objects 
were not necessarily teaporary or to be ultimately attained or 
defeated in one election, it courds However, mxk have garried 
on another caupaign under the law before iva, Uawley's death, 
because the time limit against a renewed agitation had not 
expired. ‘There wea therefore no evidence of abandonment of 
the organization by non-user, 

| There was no disteclut.on by the voluntary action 

of its menbors nor any resignation or withdrawal by ite offie 
gers, In dune, 101: , it held a meeting to give its consent te 
the executors turning over certain personal effects of the 
testatrix to her sisters, and in Auguat, 1915, to take steps 
to incorporate under the lawa of “ichigan, at whian meeting @ 
motion vas curried thal the offieera ciected at the Pirst 
meeting reanin in office until they sheuld be superseded, 

#¢ do mot think that the “tender care* and the 
"keen sight" which the law requires of courts of equity in 
furtherance of the intentions ef o testator in favor of 4 
perticular "charitable purpese* can sllow any other disposi 
tion of the bequest in question than its paywent in some form 
to er for the benefit of She Suchanan AntieGaloon League of 
buchanan, Michigan, which we hold is still in existence, if 
en the atended cress-bill of the Trustee, “which aske that the 
Buchanan AntieSeloon League should be incerporated or a trustee 
appointed for it before crossetoupiainant is required to pay 


over for it or its wee ond benefit the shure so civen to him 
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in truest for it, ond on the anawer of the “uchanen Anti-Saloon 
League to said amended crose-bill, whieh avews its willingness 
at any time, oo the Court moy decree, to be incerpurated, the 
Court below deems it proper te order sue ineerseration or to 
appoint a trustee before ordering the money peid over, that 
may be done; but so far ae the diaposition of this portion of 
the residuary bequest te the Yrustee, jeirce, is concerned, 
the decree of the Guperior Court is reversed and the cause 
resanded to the Guperlor Court for proceedings not inconsistent 
with this opinion, which shell secure the benefit of the pore 
tion of the becucst in question te the “uchanan Anti-Seloon 
League, 
TRie order will be entered in ench of the ape 

peals, 

HAVERGED AND PENANDED For 

PROGEEDINGS HOT INCONSISTYET 


WITH TALIS OPINION, 
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DENNIS GLEASON, 
Appellee, 
7s WRON SUPERIOR COURT 
vs. 
OF CCOK COUNTY. 


gi, 


CHICAGO CITY RAILWAY COMPANY 
and JOHN M, KOACH and HENRY A. 
BLAIR, Receivers of the Chicago 
Railways Company, 

i Appellants. 
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MR. PRES IEE ‘JUSTICE BAKER 


“DELIVERED THE op wI0N OF THE COURT. 


Plaintite white driving a team and wagon south 
in the west car track“in Halsted street at 18th street was 
struck by a car of the Chicago City Railway Company which 
was running north in the east track in Halsted street. A 
switch track led from said east track to the north track 
running west in 18th street from Halsted, but the car in 
question was a through car and was intended to cross the 
switch track and proceed north in Halsted street. ‘the car 
instead of doing so took the switch track which led from 
the track on which the car was running across Halsted street 
to the north track in 18th street. When the car reached the 
west track it collided with the wagon and infiicted on 
plaintiff, who was riding on the wagen, the injuries com- 
plained of. ‘The declaration in separate counts alleges 
that defendants were guilty of negligence in the management 
of the switch; in permitting the same to be in 2 defective 
condition, and in the management ond operaticn of the tracks, 
switches and cars. 

The defendant receivers were in possession of 


the railroad at the place of the accident and permitted the 
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Chicago City Railway Co. to operate a car over their line of 
railway. The law is well settled that when a railway company 
permits another company to use its tracks and an injury re- 
sults from the negligent operaticn of the railway, both come 
panies are liable to respond in damages to the party injured. 
W. G@. & R. RR. Co. vs. Horne, 197 Ill. 250, 

In C. U. T. Co. v. Giese, 229 I11., 260, it was 
held that where a person rightfully on a public street is in- 
jured by a street car leaving the track and striking him, such 
accident is within the maxim res ipsa loquitur and the injury, 
in the absence of any explanation by the defendant company,is 
prima facie sufficient to justify a recovery. We cannot say 
on the evidence in this record that the verdict is contrary to 
the evidence. 

Plaintiff suffered a compound fracture of both 
bones of the left leg. From the evidence the jury might 
properly find that the wound became infected; that plaintiff 
was confined to his bed for four months; thei he was not 
able to work for a year and that his leg is still at times pain- 
ful. We do not think that for such an injury, followed by 
such results, the award of $3500 damages is so excessive as 
to warrant us in reversing the judgment. 

The judgment is affirmed. 


AFFIRMED. 
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BMMA K, DELONG, 
Appellee, 
APYPAL FROM SUPERIOR COURT 
¥s, 
OF GOOGK COUNTY, 


1871.4. 439 


GHICAGO RAILWAYS COMPANY, 
Appellant. 
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MA, JUSTICE BAKE DELIVERAD THE GFINION GF THE COURT. 


the plaintif? is that Marci 26, 





The claim of 
191i, she mae passetgor on & street car of the defends 

ant, and tiet while the car wee atopped and she was 

alilgenting from it, the defendent neglizently started the 

car forward, whereby she was thrown to the ground and ine 
jured, ete, For such injuries she reeovered in tort for 
negligence a judgment for $5,000, to revérese which defende 
ent prosecutes this apperl, Appellant doses net contend 

that the verdict on tie issue cof negligence is agninst the 
evidence, but contends thet the dumanges are excessive and 
that the trial Court erred in the advisrion of cvidence. 

It is not disputed that the evicence shews thet an ankle 

of the plaintiff was bedly sprained and that ane sas treated 
by * physician for such sprain for two months, Tlaintiff 
testified tirat vefore her injury she had some slight uterine 
trouble, 2 falling down of the organ slightly; that sue had 
net before the injary been treated by a paysician fo: such 
trotble; that since the injury and since she got upon ser 
feet the trouble had been ageravated, ‘The defendiait moved 

to strike out the statement that the injury sad been aggravate 


ed, as being tm indefinite, and the Court denicd tie motion, 
She further testified that shen she stood on ner feet for @ 
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few moments she suffered pain, On crosseexamination she 
teatified that she did not before her injury have a pro« 
lapsed uterus; that she thought there was a little mis- 
placement; that after the injury she was treated for such 
trofible by Dr, Miller, SHe called Dr, Miller as a witness 
and he testified thot he examined plaintiff in July, 191}, 
and was asked to state what he found, To this question de 
fendant objected on the ground that no connection had been 
shown between plaintiff's injury and the condition found by 
Dr. Killer in July; that there was nO evidence to show the 
condition of plaintiff's pelvic organs at the time of her 
injury other than her own statement that the uterus was mise 
placed, but the Court overruled the objection and the witness 
testified that he found a prolapse of the soegalled pelvic 
ergens, which included the uterus, ovaries, bladder, ctc.; 
that prolapse meant a sinking down of the organs to a point 
lower than normal; that the utexus was probably two inches 
below where it ought to be and the other orgens were pro- 
lapsed te a less degree, 

We think thet the testimony of the plaintiff? 
that there was a falling down of her uterus before her injury 
and that such trouble had been aggravated since her injury, 
were atatenenta of facts and not of conclusions, ‘The value 
of such statesnents was for the jury. We cannot say taunt 
Plaintiff could not know before her injury that ner uterus 
was misplaced, nor after the injury know that such s condition 
was aggravated, in Hay wv. ©, Use BT. Cos, 221 T121, 550, the 
genital organs of plaintiff becuxne diseased a few weexs after 
her injury. Her physicians could not say tia the conditions 
they found were or were not tne result of external injury 


and it was said that it *was the correct practice /for the 
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Court to permit appellee to prove the condition of her 
heelth frou the time of her injury down to the tine of the 
trial, and to submit to the jury the question of the cause 
of her then physical condition as s question of faet under 
proper instructions,* 

if the physiosl condition of the plaintiff at 
the time of tac trial was as stated by ner, and was chiefly, 
if not exclusively, thie result of her injury, we cannot say 
that the dasiages are excessive. 

The judcgnent of the Supertor Court is affirmed, 
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CONRAD BELCHARDS, 
Appellee, 





APPEAL FRO! 






OW CIRCUIT COURT 
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ASTI.A. 484 


BR, JUSTICE BAKER DELIVERED THE , OF THE COURT, 


OOK COURTY,. 
ILLINOIS FURKITURE CONPANY, 


a corporation 
Rpt 


— — — —— — 


Plaint\rt Peichards oe of the defendant, the 
Illinois Furniture odqpany, certpin furniture on the installe 
ment plan and for the deferrea”payuents gave his promissory 
note and a chattel mortgege to secure the same on the furnie« 
ture go purchased, Plaintiff, without notice to or consent | 
of the defendant, while the greater part of the amount due on 
hie note remained unpaid, remeved the mertgaged property to 
60th street and Prnirie avenue and later resoved it to 55th 
and Halsted streets, He then went to Cineinnati in quest of 
enployaent and his wife removed the property to Lincoln ond 
Ashland avenues, He then returned to Chicago and was are 
rested on & compleint filed by the defendant charging him with 
renoying mortgaged property without the consent of the MOTt EASE » 
in violation of Sec, 7, Chapter 95, ef the statutes of this 
State. After he was discharged he brought this action for mae 
Licious prosecution and hed judgment for $150 damages and from 
such judgment the defendant prosveutes this appeal. 

We think that the evidence faiis to Show want of 
probable cause for the prosecution, but on the contrary clearly 
shows that the defendant had probable cause for instituting 
the prosecution, 

As this conclusion requires the reversal of the 


judgment, it ‘is not necessary to gonsider the other grounds 


of reversal urged by appellant. 


the judgment is reversed and the cause remanded, 
REVERSED AND REMANDED. 
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BARY A, KEARNEY, 
Appellee, 
APPEAL PROM THE CIRCUIT COURT 
Fs. 
) OF COOK COUNTY. 
THE COUNTY OF COOK, 
f Appellant. j » A 
Ee FRY T fi 6y 
i ey 6 Le A “x eD 5 
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BR, JUSTICE BAKER aa OFINION OF THE COURT. 
\ j 


Z 
\ The plaintiff in her declaration in assumpsit against 


the County of Cook averred thet she passed the civil service 
examination dew nurse or attendant, was placed on the eligible 
list and — nurse or attendant at the Cook County in- 


£ 
stitutions at ing April 1, 1910; that she was appropriated 


a 


sition during the remainder of the year, 






for and held sucel 
and in the annual appropriation bill for the year 1911 appro- 
priation was made of $584 for the salary of a nurse at Dunning 
and beard and that the board was worth §15 per month; that Aue 
gust 20, 1911, she was suspended pending charges; that charges 
against her were made to the Civil Service Commission of the 
County, which were dismissed October 15, 1911, when she returned 
to work; that she was prevented from working in said position 
and from drawing her salary and receiving board from August 20 
to October 135, whereby defendant became indebted to her for 
salary and board se appropriated to her between the dates 
aforesaid, which the defendant refused to pay, etc. With the 
special count were filed the common counts and an affidavit of 
plaintiff that there was due her for salary appropriated $85, 
etc. 

Befendant filed a plea of no 
it the affidavit of County Attorney Chir 
the defendant nad a good defense on the me 


plaintiff's demand, and that the nature of tne 
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on August 20, 1911, plaintiff was employed by the county under 
civil service as attendant at Dunning at a salary of {32 per 
month and board valued by the County Board at 415 per month, 

On August 20, 1911, she was suspended. Thereafter charges were 
preferred to the Civil Service Commission asking for her removal. 
On October 15, 19il, tne charges were heard and plaintiff re- 
instated without pay. At no time between August 20, 19114 and 
October 15, 1911, did plaintiff offer her services snd at no 
time did she report for duty. ‘That immediately upen her suspen- 
sion the position was filied by appointment frem the eligible 
register and the appropriated salary paid to eaid appointee. 

The Clerk's record of April 12, 1913, states that 
the cause was heard on a motion of plaintiff to strike the af- 
fidavit of merits from the files and enter judgment for the 
plaintiff on the ground that the affidavit did not state suffi- 
cient faets to constitute a defense; that the motion was granted 
and the affidavit of merits atricken from the files, Then fol- 
lows an order of default for want of an affidavit of merits, 
assessment of damages by the Court and judsment for the plaintiff 
for $83 and costs. 

See. 3 of the Act of Feb. 12, 1855 {Laws of 1553, 
Pp. 173) provided that in the Cireuit Court of Cook County « 3 
pisintiff who had complied with the provisicns of the Act 
Should be entitled to a default, unless the defendant, if a resie 
| diane of the County, — if the action was on a contract, 
"file a plea to said action, and also an affidavit setting forth 
that he believed he had a good géfense to said suit upon the 
merits." Under this statute it was held in keDonnell v. harter, 
22 Ill. 28, that it was reversible error to assess damages as if 
upon a default while a plea of the general issue was on file, 
though verified by an insufficient affidavit. in the opinion 


Hr, Justice Caton said: “if the affidavit of merits filed with 
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the general issue war insufficient, the plea should have been 
stricken from the files. While it remained it was a bar to the 
action." ‘The language of the statute of 1853 is, that the 
plaintiff shall be entitled to a default “unless the defend- 
ant *=* * if the sult be founded on a contract, file a plea 
to said action and alse an affidavit setting forth that he 
believes he has a good defense to said suit upon the merits, 
Sec. 55 of the rractice Act of 1911 provides that in an action 
on @ contract, express or implied, for the payment of money, if 
the plaintiff files with his declaration an affidavit, etc., 

he shall be entitled to judgment as in case of default, une 
less the defendant files with his plea an affidavit stating 
that affiant believes defendant nas a good defense, etc,, and 
specifying the nature of such defense, The Practice Act ree 
quires a different affidavit of merits from that required by 
the Act of 1855, but we are unable tc perceive any difference 
between the two Acts ws to the effeet of Tiling a plea in bar 
of the action and with it an insufficient affidavit. The 
decision in HeDonnmell v. Harter, supra, has net been overruled 
or modified by the Supreme Court, and on the suthority of that 
case we hold that if it be conceded that defendant was re- 
quired to file with its vlea an affidavit of defense and that 
the affidavit filed with the plea is defeetive and insufficient, 
it was error to enter the default of the defendant and judg- 
ment without first striking the plea from the files, 

. The contention of appellant is that the affida- 
vit filed with the plea states facts which show the nature of 
the defense, and that the defense thus shown is & good defense 
to the suit, and that therefore it was error to strike tre af- 
fidavit from the files and enter default and judgment. The 


contention of appellee ic that her claim was on an implied con- 
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tract, thet until she —_ discharged “she had sn implied con- 
trect to be psid the wages apprepriated for her,* 

In Gatheman v, Chicago, 263 I11, 292, it was 
held that positions under the Civil Service Act for Cities are 
not mere employzuents, but are in the nature of offices, and the 
rignt of compensation grows out of the rendition of services 
and not out of any contractusil reiation, inder the rule stated 
in the Gatheman case we think that the defense that the plsain- 
tiff did not render or offer to render any service to the 
County during the period for which she cisims compensation in 
this suit, is a valid defense to the suit, and that the facts 
set out in the affidavit of merits sufficiently soecify the 
nature of the defense. 

fhe judgement is reversed and the cause remanded. 


REVERSED ANT REMANDED, 
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JAKES DUFFY, 






Appellee, : 
APPEAL ¥ROM#CANCUIT COURT OF 
vs, ) | 
COUNTY. 
COUNTY OF COOK GF THE 
STATE OF ILLIKOIS, } Oo ry ° 
Appéliant. | ) 1 I.A. o'¢ 
\ 
’ x 
S MR. JUSTICE BAKA DELIVERED THE OFINION OF THE coURT, 


\ 


The clail, of plaintiff Duffy as stated in his 
declaration is that he wae appointed april 1, 191, a fireman 
in the County institutions ‘at aphing and vak Forest from the 
eligible register of the classified civil service of Cook 
County; that in the annual appropriation bill fer 1911 appro- 
priation was made for firemen at the rate of $75 per month and 
board or §$0 without board; that he was prevented from working 
for the Gounty from January 15 to April Si and from August 29 
to Fovember GC, 1912, With his declaration he filed his af- 
fidavit, stating that his suit was for wages and salary appro- 
priated by defendant to him as a fireman and that there was 
due to him $585, ete. Defendant filed a plea of non ossumpsit 
and with it an affidavit of Ceunty Attorney Chindblem, stating 
thet affiant verily believed defendant had a geod defense to 
the suit to the whole of plaintiff's demand, In the affida- 
vit it is set up that under the provisions of the law and the 
yules of the civil service comission then in force, plaintiff 
wos temporarily absent from the service of the county without 
compensation from the 15th day of January, 1912, to the Svth 
day of April, 1912; that during such time the moneys appropri- 
ated for firemen were paid to other persons in the employ of 

g the County; that on the Ist day of July, 19l<, the state of 


Illinois obtained title to the institutions at Dunning, and 
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that on that day plaintiff, who was then employed at Dunning 
as fireman, voluntarily entered the service of the State of 
Illinois as fireman at Dunning and continued in such service 
until the 29th day of August, 1912; that on the lst day of 
July, 1912, plaintiff was laid off from the service of the 
County, in accordance with the provisions of the law and the 
rules of the civil service commission then in force, and his 
nasie placed on the register cf eligibles for reinstatement to 
be appointed whenever a vacancy should occur; that no vacancies 
Since that time heve occurred, and that plaintiff still remains 
upen the eligible register. the procedure in this case was 

the seme as in the cxuse eof Kearney v. the County of Uook, in 
waich an opinion is filed with tnis opinion. The questions 
presented for our decision in the two cases are the same and 
for the reasons stated in the opinion in the Kearney case the 
judgaent in this case is reversed and the cause remanded, 


REVERSED AND KehAN DED. 
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BC THE CINCUIT SOURT 
VS. ‘ 


| THE COUNTY OF COOK, 
. Appellant. 
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Pook County. 


BR, JUSTICE BARRE ORL ATERRD THE —R OF THE COURT. 
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This case — tie sane Jquestions as are 
presented in Kearney v. County of Cook, i iin which an opinion 
is filed with this opiniohty The claias of the two pleine 
tiffs are similer, the procégure iss eoch ense the same, and 


for the reasons stated in the —— case, the judgement 





in this esse is reversed and the cause remanded. 


REVERSED AND REHARDED. 
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1 = 19026, 
ROBERT E. SURKE, a minor, ) 
Plaintitr in #rror, ) BEROR TOs 
VBo CLRCIT COURT 
WALLACK Me WATERMAN, : 
Defendant in frror, —— 


187 
ns PRESIDING JUSTIGR FIToR = / 
DELTViRBD THR OPINION OF SHE cOUY 
In thia onad, the plaintiff, a sinorg sought to ree 
cover daracea for o personal injury, sustaided by being run 
over by the doferndiant"s automobile. Unon ¢ trial, before a jury, 
in the Circuit court, ai verdict of not guilty was rendered, and 
from a judgment entered gpon that verdict, the plaintiff aypesla,. 
it appears from t% evidence that at the time of the 
acoldent the plaintiff i, ti — * and six months old. 
The deolaration does not give\tne ace of the plaintirr, but 
states that ho is a minor, and that while he was upon a public 
street in Chicago, and was "in the exerolue of all due care and 
caution for hia own safety,” the defendant so negligently oper- 
ated bis automobile aw to run into and injure the plaintiff. 
It has been repeatedly held in this State that the term "due 
gare,” when applied to a child, means that degree of care which 
a child of his age, intelligence, capacity, diseretion and ex- 
perience would naturally and ordinarily use in the same situa- 
tion and under the same circumstances, Mejuire v. Suthmann 


franafer COs, 23¢ Liles 125, 1253 le Be & We Melle GOe We Link- 





Fath, 227 (11. 459; Ilbinols Iron & Metal Go. ve Weber, 196 
Ill. 523; Star Grewory Go. v. Hauck, 222 Ill. S48. 

the court instructed the jury that before the plaine- 
tiff can recover, he must prove by a preponderance of the 


evidence that the plaintiff “was in the oexerciae of due care, 
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Gaution and diligence for his own safety;" that if the plaine 
tiff haw failed to prova that fact “he cannot recover in this 
Gases* that the terme “due care, caution and diligence,” as 
used in the instructions, mean "that degree of care, caution 
and prudence which every person of common prudence bestows upon 
his own affaires or sencerns;" and that "under the loaues made by 
the pleadings in this case, in determining whether the plaintiff 
was in the exercise of due care, omition and diligence for his 
own safety, immeliately before and at the tine he reseived the 
alleged injuries, you are not to consider the fact of his ase, 
or youth, but in this case the law is that the plaintiff met 
prove that he exercised the same degree of care, saution and dili- 
gence for hie own safety at the time and place aforesaid which 
any ordinary, careful, cautious and diligent person should exer- 
cise for his cm safety under the same circumetances." Under the 
allegations of tho declaration, the plaintiff wae only required 
to prove the exercise of such care a8 the law requires a minor 
ehild to exercise under the same or similar clrounstances. His 
ace was one of the material facta to be considered in determining 
whethor he exercised such sare, Under the evidence in the case, 
the jury might easily have found that he was not in the exercise 
of such care as an ordinarily prudent adult person would have 
exercised under the same circumstances, but that he 41a exercise 
auch care as a boy of his age, experience, capacity and intelli- 
geonee would ordinarily exercise under such ciroumstances, if such 
were the Sucks ho wan Banitheh aa pacavess walt a° Rathaotion to 
the contrary wae olearly erroneous, 

it is urged, however, that the oase is eo clearly one 
of non-liability upon the facts shown, that the @ror in this 
respect should be held to be harmless, ‘here wae a sharp cone 
flict in the evidence as to what the plaintiff wae doing at and 
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just before the accident, ‘there was some evidence tending to 
suetain the plaintiff's theory, as alleged in his declaration, 
this being true, the plaintiff was entitled to have all such 
evidence considered by the jury, even if the court was then of 
the opinion that a verdict in favor of the plaintifr, if return- 
ed, would have to be set aside because against the manifest 
weight of the evidence. Libby, et 1. v» Cook, 222 ill, 204, 213. 
The instructions peremptorily and erroneously withdrew a material 
and relevant fact, shown by the evidence, from the consideration 
of the jury. We mist aseume the jury followed the instructions, 
and therefore had no opportunity to weish and determine the effect 
of such evidence. uch en errer can never be said to be harmless, 
unless the evidence, including that which is thus erroneously 
withdrawm, is wholly and clearly ineufficient to austain the eaucae 
of action set up in the declaration. ‘Yhe facts of thie case do 
not bring it within the exception, 

vor the reasons indicated, the judgment of the Circuit 
Gourt will be reversed and remanded, 


REVERGED AND REMANDEDe 
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Cliy OF GHICAGO, 
Defendant in #rror, 


VB. 


ALBERT R. TEARRKY, 
Plaintiff in Error, 


MUBICIPAL COURT 
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it PRESIDING JUSTICE nfvon 
DELIVERED THR OPINION oF foe & GOURT. 


Ed 


The defendant, Tearney, was found guilty by a jury in 
the Municipal Court oft a violation of an ordinance of the city 
of Chicago, known as Suni 194i of the Unicare Code of 1911," 
and a fine of }20 was assessed. against him. ‘Te reverse the 
judgment entered upon that verdict this writ of errer was sued 
out. 

It is firet contended that the court erred in inetructing 
the jury to the effect that the word "saloon," as used in Section 
1641 of the City Gode, sovers all rooms used by the defendant 
at the time in question “for the purpose of eaelling or otherwise 
disposing of intoxicating liquors." ‘The secticn thue mentioned 
ie not set out in full in the tranweript of the record. It is 
referred to by number only in the complaint. it was not offered 
in evidence nor read to the jury, se far as the record before 
ue discloses, Presumably the trial court took judicial notice 
of that section of the City vode without formal proof, as it is 
required to do by seetion f4 of the Municipal Court Act. ‘he 
general nature of the ordinance may be inferred, however, from 
the fact that the court instructed the jury, without objection, 
that unless the defendant, "on the twenty-eighth and twenty-ninth 
days of September, AvD. 1912, between the hours of one o'clock 

— five o'olock A.M. thereof, kept opon a saloon, bar-room or 


tippling house located at No. $34 Hast S5th street, in the city of 
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Ghioage, and did not lock and keep locked the doors thereof, 

and permitted persons other than his employes to be and re- 
main therein and did not raise the window shades, blinds and 
screens thereof, and did not ignite and keep burning a light 
there so that an unobstructed view of the bar or room could be 
had from the street," then the jury should find the defendant 
not guilty. While the Municipal Gourt Act requires the Munici- 
pal Court to take judicial notice of city ordinances, there 

is no provision in that or any other act, so far as we are ad- 
vieed, requiring or authorizing this court to do se. Ifa 
party to a suit in the Yunicipal Court desires to have reviewed 
any ruling of that court involving a construction of the lang- 
uage of a city ordinance, such ordinance muat be made a part of 
the record in the samo manner as if the suit had been tried in 
the Gireuit Uourt. The Ciroeult Court takes judicial notice, for 
example, of its om rules, but this court does not. The law is 
well settled in this Gtate that the Appellate or Supreme court 
cannot take judicial notice of a rule of a nisi prius court unless 
such rule is made a part of the record by a bill of exceptions, 
or other document answering the purpose of such a bill. (Sixby 
v. Chigago City Ry. Uo., 330 Lll. 47%, 48%.) Ye are unable to 
see any difference in this reapect between a rule of a nisi prius 
court and a city ordinance. ‘the sth paragraph of jection 23 of 
the Municipal Court Act provides that “upon application made at 
any time within thirty (30) days after the entry of any final 
erder or judgment, or within such further time as may, upon 
application therefor within said thirty days, be allowed by the 
court, it shall be the duty of the judge by whom euch final 
order or judgment was entered’, to sign and place on file in the 
case in which the same was entered, if so reguested by either of 





the parties to the suit, sither a correct statement, to be prepared 
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by the party requesting the signing of the sams, of the facts 
appearing upon the trial thereof, and of all questions of law 
involved in such oase, and the deaiaions of the court upon auch 
questions of law, or, if such party shell so elect, a correct 
stenographic report of the progeedings at the trial, ana @ correct 


Statement of such other proceedings in the case as such party 





may desire to have reviewed,” etc. In this case, the plaintirr 





in error elested to prepare and submit to the trial judgo a 
stenographic report “and s statement of such other proosedings 
as he desired to have reviewed.” Yhis fact appears from the 
certificate of the trial judge to that effect. It was the duty 
of the plaintiff in error to prepare and submit a decument son- 
taining such facts as were before the trial court, and were cone 
sidered by it in making any ruling which is sought to be reviewed, 
whether auch facta were offered in evidence or were only considered 
in evidence under the rule of judicial notice obtaining in the 
Municipal Court. Manifestiy, therefore, if he omite from the 
statement, thue prepared by him and signed by the trial fudge, 
any matter or thing necessary to enable this court to determine 
whether the ruling of the trial court was correct, in view of all 
the evidence then before it, the correctness of such mulling is 
not properly before us for review. In such case, it is our duty 
to presume that the facts omitted wers sufficient to justify the 
ruling of the trial court, For these reasons, the omission of 
the full text of the ordinance in queation requires us to assume 
that among its provisions the trial court found larguage supporting 
ite construction of the ordinance, as given to the jury in the 
inetruction complained of, 

It ia next urged that the evidence is insufficient to 
sustain the verdict. Here again we are confronted by the same 


defect in the record, viz: the ordinance is not in the record. 
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a 
Assuming, however, that the gist of the ordinance is correctly 
stated in the instructions, it appears from the evidence that 
the defendant had « license to keep a saloon at No. 334 “ask 
35th street and ancther license to keep a restaurant in the same 
premises, and that he occupied the whele of the firat floor of 
the premises at that number on Hast 35th street. This floor was 
divided into three rooms, in one corner was the bar-room proper, 
which was separated from the main room, or restaurant, by a 
partition. the evidence is undisputed that this bar-room was 
locked and kept locked after one ofclosk of the nights in ques-~ 
tion. In another corner of the floor was. a kitchen, aleo separ- 
ated from the main room by a partition. In this kitohen was whet 
is called a “service bar,” from which liquors were served to 
patrons of the restaurant. it is clear from the evidence that 
both the restaurant and kitchen were open after one o'clock of 
the two nights in questicn; that fifty or more guests were 
found on each night after that hour seated at the tables eating, 
and that upon such tables were bottles resembling beer bottles, 
some partly filled and others empty. This evidence, with the 
reasonable and legitimate inferences therefrom, is, in our opin- 
ion, sufficient to sustain the verdict of the jury, upon the 
assumption above stated. 

It is urged that the court had no jurisdiction of the 
defendant for the alleged reason that no proper service wae had 
upon him in acdordance with the rules of the Municipal Court. 
While it appears that the defendant entered a special appearance 
for the purpose of objecting to the jurisdiction of the court 
on this ground and moved to dismiss the euit for that reason, 
the transcript also showa that after the motion to diemisa was 
overrdies the defendant went to triel upon the merita. 2y 30 


doing, he waived his prior motion, and, in legal effect, entered 
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his general appearance. (Ladies of Jacoabees v. Harrington, 
227 Ill, Slly S84; Mix v. the People, ox rel., 193 11. 425, 
429.) 

it is next urged that there was no arraignment or plea, 
such as ie required in a criminal case, and that the verdict 
does not designate the particular count of the complaint under 
which the defendant was found guilty. These contentions are 
without forces, for the reason that a suit to recover a penalty 
for violation of a city ordinance is a civil, and not a criminal, 
proceeding. (City of Chiomgo v. Knobel, 232 Ill, 112, 114.) 

it appears that by a rule of the Yunicipal dgourt it is 
provided that in all suits for vioclstions of ordinances of the 
City of Chicago a sworn complaint shall be filed before any 
process is issued, previded, however, that suite “prosecuted by 
and in the name of the oity attorney," may be prosecuted with 
or without s sworn somplaint. This suit was prosecuted by and 
in the name of the "City Prosecutor,” and the complaint was not 
aworn to. [t is contended that because of these facts, the motion 
to dismiss should have been granted. Several sections of the 
City Code were offered in evidence, from whioh it appears that 
the City Proazecutor is in fast one of the attorneys for the lity, 
and that he is given the authority by ordinance to prosecute 
auite for violations of city ordinances, The rule mist be given 
& reagonabdle construction, and it is a matter of not the alightest 
consequence to the defendant which one of the attorneys for the 
city prosecuted the auit against him, There is no merit in the 
contention. 

Finding no reversible error in the record, the judgment 


of the Municipal Court will be affirmed, 


APVIRMED. 
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“TA. 443 
ILLINOIS IMPROVEWANT & BALLAST ) eolie = 
COMPANY, a corporation, 
| Appellant, PPZAL FROM 
Vs ) CLIROVIT COURT 
INGER C. HSINSRN, Execute x of the GOOK GOUNTY. 


Last #111 and Testament of HANS 
\HSINSEN, Deceased, 
Appellee, 
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UR. PRESIDING JuUSsICH FITOB 


‘ DELIVERED THE OPINYON OF THE COURT. 


In ‘ents case, the appexlee has filed a motion to strike 
the bill of Sxcoptions wd gees record, upon the ground that it 
was not filed te tine, and a further motion to affirm the judge 
ment of the Gdroutt Court, if the first motion be granted, 

The judgment was entered on April %, 1918. At that time, 
appellant prayed for and was allowed an appeal to this sourt 
upon its filing an appeal bond, together with its bill of excep~ 
tions, within ninety days. The appeal bond was filed two days 
laters On June 23, 1915, a bill of exceptions was presented to 
the trial judge for hia signature and was marked by him "*Preaent- 
eda" on that date. On the same day, an order was entered, on mo- 
tion of appellant's counsel, extending the time within which to 
file the bill of exceptions to and including august 1S, 1915. 

The bill of exceptions was saismed by the trial judge on September 
27, 1913, a& appears by his certificate to the same; but it was 
not filed until Gotober 14, 1915. Om votober 15, 1918, an order 
was entered by another judge of the cirouit Court, directing that 
the bill of exceptions be filed nmume pro tume as of June 22, 
1913. it thus appears that while the bill was presented for 
signature within the time allowed by the court, it waa not in 
fact signed wntil approximately six woeke thereafter, and was 
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not filed until morse than two weeks after it was signed. Two 
questions are therefore presented by the motion to strike: 
first, was the bill filed in time to become a part of the record 
of the Cirouit Court? and second, did the Cirouit Court have 
Jurisdiction at the time it was filed, or thereafter, to order 
it filed nunc pro tuns aa of the date it wea presented to the 
trial judge for his siznature? 

In Hake ve Strubel, 141 Lil. 521, 1t was held that 
the duty of preparing a bill of exceptions and tendering the 
game to the trial judge for his aignature "was, by the statute, 
east upon the exceptor, and being matter unier his ecntrol, the 
law would not porwit an excuses" that if, however, there waa 
not time, during the term ot which the Judgment was entered, 
for him to perform the requisite labor involved in preparing 
the bill of exceptions, the court could, on application, by 
its order, extend the time into vacation, or into a succesding 
term; that the statute makes it the duty of the trial judge 
to align every true bill ao tendered; that if the judge should 
neglect or refuse to sign the same when tendered in apt time, 
euch neglect or refusal would not affect the right of the ex- 
ceptor to have it signed, even after the time allowed has expired, 
"for the reacon that he had done all that the law required him 
to do.” It was aleo held, in the same case, that the act of 
settling and sixning a bill of exceptions is an act that is 
both judicial and ministerial in sharacter, and in so far ae it 
involves the exercise of judicial power, is an act that can only 
be performed by the Judge in term time and when sitting as a4 
court. this dootrine was reaffirmed in Hawes v. the Poople, 
129 111, 125; Ihe People v. Anthony, 129 111. 216; Village of 
Margeilics v. Howland, 156 Ill. 81; and in U, 5. Life ines Co. 


v. Shattuck, 159 111. 610. 
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in liall ve Royal Neighbors, 231 IIä. 185, it was said: 
"it is settled by numerous decisions that if a bill of excep- 
tions io preserited to the trial judgs at such time that it can 
be filed within the time allowed by the order of the court, if 
it is then signed and sealed, the party presenting 1t will not 
be prejudiced by any delay or neglect of the court. If the date 
of presentation appears on the bill, an order may be sade when- 
ever it is afterwarda signed and sealed, to file it mune pro tune 
as of the date of such presentation to the jJudze. « « « A bill 
of exceptions, on its face, purports to be signed at the time the 
exception is taken in the course of the trial, whether it is 
presented then or afterward; but if it is presented within the 
time as extended by the court and that fact ie shown om the bill, 
it may be aftorward filed of that date within a reasonable time 
after it is actually sisned,"” 

in Hill Co, ve U.i. Guaranty Co., 250 Ill. 24%, a bill 
of exceptions was presented within the time allowed by tho court, 
and a6 markede three months later, it waa signed by the trial 
judge, and was filed on the same day, without any order permitting 
it to be filed nunc pro tunc as of the date of presentation. The 
court held that the principles above stated were applicable to 
the facts in that case, ani held further that in view of the fact 
that the bill of exceptions was filed within & reasonable time 
after it was signed, the mere failure to have an order entered at 
that time granting leave to file it nuno pro tunc as of tho date 
of presentation, did not prevent the operation of the general rule 
Stated in Hall ve Royal Neishbors, supra. 

It follows from the principles announsed in these cases, 
that when the appellant presented ite bill of exceptions in this 
Gase to the trial judge for his signature on Jume 23, 1915, 
(which was within the time allowed by the court as extended) it 
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had done all that the law required it to do at that time. 
(Hake v. Strubel, supra); and that when the trial judge, on 
September 87, 191%, signed such bill of exeeptions, he had 
likewise done al] that the law required him to do, (Hall ve 
Royal Neighbors, supra.) ®2ut, the mere signing of a bill of 
exceptions dees not, of iteelf, make the bill a part of the 
record of the cause. It must be filed, and marked filed, by 
the clerk of the court, within a reascnable time thereafter. 
(Hall ve. Royal Neighbors, supra.) It was no part of the duty 
of the judgs to ese that it was properly filed. That duty de- 
volved upon the appellant, and therefore the failure to file it 
in time was not due to any neglect or delay of the judge in 
aigning the same, but was chargeable sclely to appellant, or its 
eounsel. | 

What sconatitutes a reasonable time, under the rule 
stated, within which to file such a bill of exceptions after it 
has been signed by the judge, must depend, of course, upon the 
facts and circumstances of each case, Ordinarily, a day or two 
ought tc suffice in any case pending in the courts of Sook County. 
In this oases, more than two weeks elapsed after the bill was 
signed before it was filed, and there is in the record no explana- 
tion whatever for the delay. ‘his delay was, in our opinion, 
unreasonable, and so far as thie record discloses, was inexous- 
able; and this being true, it follows that the bill wes not 
filed in time to become part of the record. (Hall v. Royal Neigh- 
bors, supra. ) 

there remains, then, only the question as to what effect, 
if any, can be given te the nuns pro tune order of October 15, 
1813. ‘he only theory upon which that order can be given any 
effect ia that it operated to extend the time previously allowed 
by the court within which to file a blll of exceptions. At the 
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time that order was entered, however, the time previously al- 
lowed had long since expired, and the court then had no juris- 
diction to enter another order extending the time. Pileser v. 
Minkota Milling Gos, 222 111. 159, 142, Upon this point, some 
doubt existed for » time because of the decision of the Supreme 
Court in Plotke v. Chicago Title & Trust Sos, 175 111. 234, where 
it was held that even after the expiration of the time allowed 

by the trial court for filling an appeal bond, the court had the 
power, during the same term in which auoh an order waa entored, 
te approve the bond and te order it _filed, upon the theory that 
because a court has the power during the term t set aside any 
order entered at that term, its jurisdiction to approve an appeal 
bond continued during the term. ‘That case cited, as its authority 


for so holding, the case of Jonductorsa' Benefit Asea'n. v- Leonard, 








168 Ill. 164, which was a chancery case in which it was held that 
@ certificate of evidence is a part of the decrees, and could 
therefore be amended at any time during the term at which it was 
signed. All doubt upon this question, however, was removed, and 
the whole matter set right (a0 far at least as the rule in common 
law actions is concerned) in the later case of Hill v. City of 
Chicago, 218 Ill. 178 In that case, the court said, referring 
to the decisionin the Plotke case, supra: “Although that case is 
not precisely the same as this, we are of the opinion that the 
rule that @ court may during a torm asst aside orders in a pending 
cause and make new and different ones in their stead was misapplied. 
Public policy and the interest of litigants demand that the rule 
previously adopted shall be adhered to, and where a court, after 
final judgment, fixes the conditions of an appeal, jurisdiction 
over the order ie retained only until the expiration of the tine 
fixed.” Following that case, the court, in Pisser ve Jinkota 


Willing GOe, Supra, re-stated the rule as announced in the Hill 
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case, end used the following lanmuage in ite statement of the 

rule: “If the term at which the cause wac disposed of ia adjourned, 
and thereafter the period first fixed for filin: the bill expires 
without an order providing for an extenaion being made, the court, 
subsequent to the expiration of that period, is without jurisdiction 
to make an order extending the time within which the bill may be 
presented.” The principle of the two oases last cited was applied 
by the Appellate Court in the cases of Lindguist v. State Bank of 
Chicago, 156 Ill, App. 444, amd Chisago § Kiverdale Lumber Go, v. 
Garside, et als, 179 Ill. App. 45. We conclude, therefore, that 

the nunc pro tune order of October 15, 1915, was void and of no 
effect whatever. 

An affidavit has been presented to this court by appel- 
lant's counsel for the purpose of ahowing that in point of fact, 
the failure to file thse bill of exceptions for over tro woeksa 
after it was simed was not the fault cof appellant's attornoya, 
but waa due to other scuusea. This affidavit 1s not a part of 
the record on this anpeal, and this court, therefore, cannot con- 
sider it, or any contradiction thereof by counter-affidavita, for 
any purpose. Chicago & Riverdale Lumber Co, ve Jarside, supra; 
Pardridge v. Morgenthau, 297 T1ll. 295, Thies court sits as a re- 
viewing court only, and haa no power to hear evidence upon auch 
points, “tut seven if the affidavit could be considered by us, it 
does not state any fact or facta tending to prove that the bill 
of exceptions was not in the possession or control of appellant's 
counsasl from September 87, 1913, the day it was signed, until 
Getober l4, 1913, the day 1t was filed, or to show any reasonable 
excuse for not filing it during that time. It purports to show 
"thet up to the last minute before filing the bili of exceptions, 
negotiations were in progress between counsel for the correction 


of the gaid transcript of record, and that just prior thereto, it 
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was agreed between counsel that the 5111 of oxceptiona was 

satisfactory." why such “negotiations” between couse] should 
continue for seventeen or eighteen days after the trial sourt 
head settled all controversy by signing the bill of exoeptions, 
and (evidently) handing 4% back to counsel to be filed, ia not 


apparent, 

for the reasons atated, the motion to strike the bil] 
of exceptions from the record must be allowed; and, in view of 
the fact that none of the errors assigned can be oonsidersd in 
the absenas of a bill of axceptiona, the judgment of the JLreult 
Court will be affirmed, 


BiLL OF BAGEPTIOAS STRICKEN AND JWOCMENT AP FIRMED. 
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ERNST Re LINDNER, ⸗ 
FROM 


Appel lee ? 
VSe 


KWISELEY BROTHERS, a corpor- 
ation, eter, 


) 

) 

) BRIOR COURT 

COOK COUNTY, 
Appellant. ) 

MR. JUSTICE PAN DELIVERED THE oPLNrow Of 248 vouRY. 

This was an\ action on the case in which the appoelles, 

genet R. Lindner, hereinafter called the plaintiff, recovered 


a judgment for §5,990,\4n the superior Gourt of Cook county 





against the appellart, Kini seley grothers, & Corporation, ete., 
_ hereinefter called the defendant, for injuries sustained in an 
accident thet ocourred while vertein additional stories were 
being added to the building kmown aa the Hoston store, in the 
ity of Chicago. 

There are but two counte in the declaration, ati the de- 
fendant oontends that the plaintiff canmot recover on either. In 
view of the fact that counsel for both plaintiff and defeniant 
have treated the second count first in their respective briefs, we 
will do likewise. The gravamen of the charge in the second count 
ia, that while the plaintiff, in the exercise of ordinary scare for 
his own safety, was working in the elevator shaft several stories 
below the top, the defendant, through its servants, although they 
knew, or by the exercise of ordinary care would have known, that 
plaintiff wae working in said elevator shaft and thereby exposed 
to great danger, should any material fall down said shaft, never- 


theless, thon and there, without ho | to plaintiff, — 
and negligently extended s plank about twelve feet long across tf 
top of said elevator shaft im such an 1 per and careless manner 
that it thereby knocked end shoved certain bricks from said wall, 
which bricks in falling struck the plaintiff on the head, inflisct- 
ing = serious injury. 


‘ There is considerable evidences introduced showing the 
positions of the different employea working about said building. 
Employes of the Otis Blevator Company, among whom was the plain- 
tiff, were working inaide the shaft about the third floor from 


the top, upon a temporary scaffold composed of twe planks, 12 
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inches wide, extended across the hatch from exst to west. The 
onde of these planks were aupported by two timbers extending from 
north to south, which timbers were supported by hooks or hangers 
attached to the beams in which the holes were beinz drilled. ‘The 
enployes of the defendant were engaged at the time in preparing 
to place a akylight over all the elevator shafts, including the 
ene in which the plaintiff was working, 

The plaintiff, in order to prove the act of negligence 
complained of, placed upon the stand ons of the employes of 
said defendant, namely, John — 
following the directions of thelr foreman, were employed in 
erecting a scaffold above the elevator shaft, so that men could 
Stand on it to put in the akylights the wall around the elevator 
hatehes exterdied about eight feet above the roof; they firat 
erected a soaffold on the south wall of the shaft by putting 
80m6 planks acroas two horses, each six feet high; the witness, 
Hoyer, then began, with the assistance of Moore, to place the 
p&aank across the aheft in which the plaintiff was working; ‘oore 
hardied the plank to Hoyer, who says that he stood with one foot 
on the soeaffold, which was on the outalide of the south wall, 
and one foot on an old board aorose the east side of the hatch, 
which, according to Hoyer's testimony was already there; Hoyer 
put the north end of the plank down first ami then put the south 
end down, and just ae he started to walk back, two or three bricks 
cams down, On oroea-sxamination, over the objection of the plein~ 
tiff, Hoyer testified that in letting the ent down on the south 
wall he lowered the board lightly; that he looked into the 
shaft before he pisced the plank there and saw no one in the 
shaft. ie did, however, see a wire soreen, which he judged to 
be the top of an elevator or something elee that the elevator 
oonatructors were using. ‘The work of jioyer and ‘foore was started 
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immediately aftor dinner, nanely, shortly after 12:30 poem 

The testimony of the plaintirr shows that he and 
others head been working in this particular shaft on Monday 
and up to noon on Tuesday, the day of the accident, and resumed 
their work in the shaft immediately after the noon hour, which 
Wao 12:50, de further teatified, ant in thie he is corroborated 
by other witnesses, that there waa no covering in the shaft above 
where he was working, and that the wire sereen in that shaft was 
the top of the freight elevator, which was the only elevator in 
operation in the said building at that time, and was below them 
while they were working at the time of the acelident. At the very 
time Hoyer claims there was no one in the shaft when he looked 
down, the testimony of other witnesses in the case who were in a 
position to see, was to the effect that plaintiff waa in the 
hatch and stood upon the scaffold erested therein. Meore, who 
was employed wlth Koyer in putting the plank in plase, only 
testifies to the effect that he asaiated Hoyer in erecting the 
seaffold on the outside of the south wall; that he harxied the 
plank to Hoyer, who was above him, and that he then turned away, 
Ho, Moore, aid not hear of the accident until about half an hour 
after it tock place, Several of the witresses, including “ule 
holland, superintendent of the defendant company, do not corrobor~ 
ate Hoyer and Moore with reference to the erection of the scaf~- 
fold on the outoide of the wall, ‘Mulholland also testified that 
the wall surrounding the hatch hed been up about ten days. How- 
ever, Wetterlund, the mason foreman, who was employed by neither 
the plaintiff or defendant, stated that as far as he could remember 
the wal] hed been completed three or four days before the acoid- 
ent. So teatimony was given in any way attacking the mannor 


in which the wall had been erected or the material employed 
therein» There is no apparent contradiction in the evidence 
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offered by the plaintiff that at least eix or seven bricks 
fell out of the side of the south wall dom the shaft, making 
a Yeshaped hole in the wall about 12 or 14 inches from the 
top, in which bole the plank was found resting after the ac- 
cident. (iicoyer, in hie testimony, stated that immediately 
after he let the plank dom lightly on the south wall, two or 
three bricks fell down.) 

It ie strongly urged by the deferdant that the plain- 
tiff cannot recover on the second count besause of the testi- 
mony of Hoyer, an employe of the defendant, who testified, in 
80 many words, a3 follows: "i placed the north ond om the north 
wall and then I placed the south end on the south wall. I let 
it down lightly om the south wall. i get ower towards the south 
end and laid it down lightly. «© # I loeked down the hatch 
before i put the plank over and didn't see anybody down there," 

fendant sontendsthat the foregoing was the only testimony on the aub- 
ject as to how the plank was handled; moreover, that it was the 
plaintiff's own evidence. } 

This testimony, however, was given on cross-examinations 
over the plaintiff's objection. The trial judge evidently al- 
lowed the widest latfitude to the defendant's attorney, even 
though the witnese whose act it was charged was negligent, had 
been an employe of the defendant. 

The plaintiff anawera the argument, when he says that 
to hold the defeniant at all ho must firet show that the act 
complained of was performed by the defendant or some servant 
of the defendant. It doea not appear anywhere in the evidence 
that anyone saw Hoyer place the plank down, Moore who was work- 
ing with him at the time, expresely states that he did not. 
Consequently, the plaintiff was compelled to place foyer on the 
stand. We are firmly of the opinion that under the circumstances, 
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the testimony relied on by the defendant, and which was brought 
out On orosas-examination, le net conclusive. 

The plaintiff contends, and in our opinion rightfully 
60, that all the circumstances surrourding the entire tranaace 
tion must be taken inte consideration in arriving at a conslusion 
in reference to the alleged negligent act of Soyer and Moore in 
piscing the plank across the shaft. There was a wall which 
had been completed anywhere from four to ten days prior to the 
accident, made of good mortar ard brick. Porhapa it did not 
seem reasonable to the jury that six or seven bricks would fall 
out of the inside of the wall at a mere touch of 2 plank lichtly 
let down upon said wall. We have previously stated that there 
was a contradiction of the testimony given by Hoyer and Moore 
as to the seaffold being om the outside ef the south wall, and 
among the witnesses so contradleting was Mulhélland, the defend- 
ant's superintendent. We mention thie because of the point made 
by the plaintiff that if there had been no seaffeld there, the 
likely marner in which the plank would have been placed in poai-~ 
tion. was, that 1% would be simply shoved across the top from 
one side to the other, the perconsa doing this standing below 
the top, in which event 1t could ot have been handled lishtly 
and ne precaution could bave been taken by the person so harril- 
ing the plank a0 as to look down the shaft to s99 whether there 
wae anyone working there. 

There 1s no question that if Hoyer was in the position 
he cleims he was in at the time ho placed the plank on the 
south wall he could have seen who was in the shaft if he had 
looked, as he claimed he did. He must have been standing 
directly over the shaft, and there war no obstruction between 
where the men were working ani the top of the shaft. Hoyer 
says that he sav a wire screen, but that is explained by the 
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testimony of other witnesses, who aay that the wire vereen 
was at the top of the freight slevator and that it was below 
the men in the shaft. if the jury did not choose to believe 
the testimony of Hoyer to the effect that he let the end of the 
plank down lightly, but from all the facts in evidence arrived 
at the conclusion that Soyer must have been negligent in the 
manner in which he handled the plank, we cannot, ao a matter of 
law, say that such conclusion wae manifestly against the weight 
of the evidence. 

the defendant further contends that the jury were 
not warranted in arriving at the conclusion that the act of 
Hoyer, if 1t sonetituted negligence, waa the proximate cause 
of the injury. It io contended that Hoyer could not foresee 
or anticipate that any bricks were likely to be dislodged from 
the wall a9 a result of the manner in which the plank wae put 
on top of the wall across the shaft; therefore, this act cannot 
be regarded as the proximate cause of the injury; thst an act 
to be the proximate causes of the injury must be foreseen or ane 
ticipated by the person committing the act, and that some 
injury thorefrom would be a probable or natural consequance, 
They urse in support of this arcument several authoritiss, the 
chief one being apparently the case of geith v. Goumonwealth 
Elec. O0., 241 111. 252. That ease aiffers so widely from the 
Gane at bar, in the facts, that 1t is not in point. 

The jury evidently believed that loyer, in placing ths 
Plank in position, did 1t im @ manner thet caused the bricks 
to fall down the shaft and that such act constituted negligence. 
Hulholland testified that he leoked down to see if there was 


any one working there in the shaft before his men started to 
work there. Hoyer was one of bis men. ‘This waa before the 


work was atarteds Oefendant and its servante therefore had 
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knowledge, or in the exercise of ordinary care would have had 
knowledge, that work waa boing done or might be done in the 
shaft. Mulholiand's teetimony alone shows that he 28 Hoyer'ts 
foreman realized that when work was being done above the shaft, 
that 1¢ might reasonably have been foreseen or anticipated that 
any person in the shaft misht be injured as a result of an act 
of neglicence, committed in and about working above that shaft, 
as defendant's aervants were at the time of the accident. we 
cite in support of our conclusion the ease of Heiting v. Us Be I. 
& Pe ReRe Ope, 252 Ill. 486: 
"It ie not, however, ossential to make a 

negligent act the proximate cause of an injury 

that the particuler injurious consequences and the 

precise manner of their infliction could reasonably 

have been foreseen. If the consequences follow in 

unbroken sequence from the wrong to the injury, with- 

if at the tine of the negligence the wrongdoer might 

by the exercise of ordinary sare have foreseen that 

some injury might result from the negligence.” 
The ressons given by which the Jury might arrive at the con- 
Glusion, and rightfully so, that the act of Hoyer was negli- 
gent, are just as foreeful in warranting the jury to arrive 
at the conclusion that the negligent act of Hoyer was the 
proximate cause of the injury. 

¥#@ now come to the first count in the declaration. 

The averment of the first count ie that while the plaintiff 
was working in the shaft, and while in the exercise of ordinary 
care, the defendant, or its agents, should have known, or by the 
exercive of ordinary eare would have knewm, that the plaintirr 
was working in said shaft, and thet they should have notified 
and warned plaintiff before they undertook to oxtend or piace 
the plank across the top of the shaft, so that he mircht either 
geck a place of safety or place a sufficient covering over the 
point where he was working and thus protect himself; “and there=- 
by avoid any material that misht fall down the shaft while the 
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plank was being placed, wut that the servants, in disregard of 
their duty, wrongfully and negligently failed and neglected to 
se notify the plaintiff, but upen the contrary, they undertook 
to place and extend the plank over ard acroes the top of the 
shaft without notice or warning to plaintirr." 

The plaintiff in that count also sllegesa that the custom 
then prevailing required that the defendant, through ite servants, 
should notify or warn the plaintiff before undertaking to do the 
work in question, The gravanen of thie oharge practically ia 
the failure on the part of defendant to warn the plaintiff be- 
fors placing the plank in position. Necessarily, the facts 
upon which this count ia based are the same as those of the 
second count, with the following exveption, namely: the 
testimony offered by the fellow-amployes of the plaintiff that 
it was the general custom for men ergaged in the erection or 
repair of buildings to give notice to me working below them 
in wguch @ shaft before atarting to work over their heads, so 
that if the work thue performed overhead was of a temporary 
character the perscn warned might leave the uhaft, or if the 
work was of s lasting characte: euch person might arrange for 
@ suffioiont covering to pretect himself while working in the 
shaft from any siaterial that might fell by reason of the work 
of uny person overhead; and also the testimony that no warning 
of any kind had been given before the plank was placed in position. 

to the adwission of testimony of the general suatom the 
defendant objeated and hia objection was overruled. The cefend~ 
ant has assigned thie ruling of the sourt aa error so serious 
that 4% should require tie reversal of the case. There can be 
no question, as heretefore pointed out, that the defendant's 
gorvants had on opportumity, had they looked into the shaft, to 
warn the plaintiff and his fellow-employes at that time in the 
shaft with him. As we have stated before, wa think if loyer was 
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of}. 
in the position that hw claims to have boon in when he placed 
the plank, and had he looked, he mist have seen the plaintify, 
There oun be no doubt about the fact that no warning or notice 
of ony kind had been given by the defendant at the time they 
were employed in placing a plank there, or immedistely prior 
thereto. Did not the plaintiff then have the right to show 
how men employed in an osocupation of this kind would act under 
like Glroumstance¢s, 50 aa to have the jury properby pass upon 
the question as to whether the defendant's servants at the 
time and place were exercising that degree of care the law ree 
quired of them, and alec, as bearing upon the question whether 
the plaintiff wax in the exercive of ordinary dare at the time 
and place in question. How better could it be done than by 
introducing testimony as to what was the general custom among 
men engaged in the erection or repair of buildings to sive notice 
to men working below thes ao this man was in the shaft? in 
support of their objection to teatimony of thie kind coufeel rely, 
in addition to several oases of foreign jurisdictions, upon two 
decisions of our sourts, one being the case of Chieago & Alton 
Ree UG, ve Harrington, 77 lll» Appe 499. A reading of this case 
will show, however, that it was not in any way sontrollins, as 
far as the facts in the oase at bar are concerned. “oreover, 
while the case was reversed, it was not becausas of any error as 
to a question permitting evidence ss to a general cuaetom ~ it was 
revereed because of an instruction entirely apart from the queae 
tion cf genersl custom, The case was afterwards retried, a verdict 
was again rendered for the injured party, and the cas® appealed 
auctessively to the Appellate and Supreme courte. On the petrial 
ef the case the same question was asked as to general custom, yot 
it wae affirmed in both courte, and the court aid not find sald 
question objectionable. 
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The other case relied on ia Boeidler ve BEANBAW, 200 
411. 425, A reading of the language quoted by counsel for ap- 
pellee in their brief will show that that language ia net ine 
consistent with the admission of the testimony as to sustom in 
the case at bar, “croever, we are strengthened in our opinion 
that the evidence as t6 & general cuetom is gompetent by the 


Gase of Yeates ve is Us Ree Gow, 441 IL]. 205, wherein evidence 





of & general custom was permitted and the viclation of it held 
as an act of negligence. 
"There wee no rule of the defendant on the sub- 

ject, but in considering the question whether the act of 

the switeh-tender was negligent and whether the switching 

Rtas pve to" bosmlace” int —— 
Ae we have stated, we believe that this teatimony is competent, 
as bearing upon the question as to whether or not the servants of 
the defendant and the plaintiff himself were in the exersise of 
ordinary sare at the time and place in question: ‘The mon in the 
shaft were working in apparent security. In the morning no work 
wae being done on that ekylight. he plaintiff had reosived no 
warning of any kind or any notices that work was going to be done 
on that skyliczht. if men experienced in thia line of work, namely, 
in the erection er repair of a buiiding, when it came to their 
attention that poopie wers working below, were in the habit and 
custom of giving notice of the time when they begen their work, 
should not the jury have the benefit of such teatimony ao that 
they might properly determine the questions involved in this case? 
The first knowledge the plaintiff could have had of anybody working 
above him, scecrding to the teatimony in this case, was practically 
simultansous with the falling inte the shaft of the bricks which 
brought about the injuries he sustained. the value of that 
testinony is exemplified in this case when, at the very first act 
of the defendant's servants working above the plaintiff, there 
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ollie 
was the consequent accident and injury. <(bjection is also made 
thet even though evidence ase to the general custom was competent, 
yet the witnesses themselves wero not competent to testify ue to 
& general custome We have examined this testimony carefully and 
go not believe that the testimony ia subject to this objection, 
we are further fortified in this view by reagon of the testimony 
of Mulholland, defermiant's superintendent, which is as follows: 


"THE COURT: You say you locked down that shaft 
to see if there was anybody down there? 


Ae Yes, oir, 
THE COURT: For what purpose? 


my 
Ae TO Warn them before,mon started tc work 
above them, which it is cuatomary to de. 


THE COURT: Is that a general custom? 
Ae Y%@0, your Honor," 

His evidence clearly recornized the existence of the custom 
coneerninzg which the witness of the plaintiff testified> Wa 
are firmly of the opinion that whether or not the aot of the de- 
fondant or ite servants in undertaking to place this plank across 
the shaft in the marmer aet forth in either count of the declar- 
ation constituted negligence, and if so, whether such act was 
the proximate cause of the injury, were questione of fact necessar- 
ily to be determined by the jury, and we cannot say that the 
verdict of the jury is manifestly againet the weicht of the 
evidense, ami the jury having determined these questions of fact 
adversely to the defendant, #a believe thore wae evidence which 
feirly tends to warrant the jury in arriving at said conclusion. 

Counsel abso urce that there wae error in the refusal 
of the court to give instruction So. 23, We have examined this 
instruction carefully, ao well as all the other instructions 
given on behalf of both the plaintiff ani the defendant, and 
believe that the subject matter of said inetruction is fuily 
covered by instruction No. 4, given on behalf of the defendant. 
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The defendant finally urges that the damages awarded 
in the verdict are exoessivee The defendant merely urged this 
point in general terms. The plaintiff answerei the sawe with 
oonzideratble particularity. We have carefully read over the 
, Medical testinony offered and also the testimony of the plaintirr 
as to hia gondition This question was clearly one for the jury 
to detersins and should not be disturbed unless it is manifestly 
agéinet the woight of the evidence. oreover, the trial judge 
did net disturb the verdict, and «9 thersfore conclude that he 
aid not belisve that the danages were excesziva, We eannot say, 
af & Matter of law, that the jury were not warranted in awarding 
damages in the gum of Five Thousand Dollars, 
Finding no reversible error in the record, the judament 


of the Superior Court will be affirmed, 
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ANRA VOH DER OSTES, Administratrix 
of the Estate of MAX VON DER OSvSN, 
Deceased 
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OSCAR DANIELS COMPANY, ae — — 
Appellant. Po 7 I.A. 446 


MRe JUSTICE PAM DELIVERED VER OPINTON 


) 
Appellees, } 


QOOOK COUNTY. 


f THR COURT, 

This was an astion brought by th@ appellee, Anna von 
Der Osten, as administratrix of the ont te of Max Yon Der Osten, 
deceased, in the Sdrauit vourt of cook county, against the ap- 

a d * 

poliant, Oscar Daniela. Gempany, for’ damages on account of ite 
alleged wrongful sot — Geath of the deceased. A 
jury awarded the appellee a verdict of $5,900 ard judgment was 
entered. on the verdict. 
; the appellee's (hersinarter called the plaintiff) cause 
of action is set forth in one count, and ia in substance as 
follows; ‘the plaintiff's intestate, Yax Yon Der Oaten, was 
employed as & carpenter by the Kudolph 5. Blome Sompany, doing 
work on the Albert Schwill malt-house, carryins boards near @ 
sertain opening or sheft; that Oscar Daniels Company, the ap- 
pellant (hereinafter called the defendant) were at the sane tine 
doing certain iron work on said malt~house; that the defendant's 
servants wore moving and manipulating a certain beam or leg; 
that it was the duty of aaid plaintiff in the operation or 
manipulation of sald beam or leg to use due care, 7411 knowing 
that plaintiff's intestate was carrying boards in close proximity 
to said leg; that the defendant, by its servants, failed in 
that regard, but on the contrary, while the plaintiff's intebtate, 
in the exercise of all due care and caution for hia own safety, 
was carrying certain boards at or near said leg and at a point 
where the defendant could see the plaintiff's intestate while 
he was underneath the aaid leg, the servants of the sald defend- 


ant thon and there yr tggr et rs and negligentiy, well knowing the 
premises or being in a position to wekl know them, moved or 


loosened or manipulated the said beam or 19g so that the same 
fell down and upon and againat the boards which the plaintiff's 


intestate was carrying, by reason of which the plaintiff's in- 
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oni} a 
testate lost his balance and fell into o shaft or opening a 
distance of about seventy feet and died as a result of the ine 
juries sustained in said fall, During the trial, the plaintirr 
asked leave to amend the declaration by striking out the vora 
“underneath” (above underscored) and substituting the word “*near," 

The plea of general iveaue was ordered to stand to the 
declaration assuming it to be amended, and leave given to the 
Gefendant to flle a apesial ples of the statute of limitations, 
which wae done. ‘The plaintiff then asked leave to Pile a de« 
murrer, and the court aseuming that the demurrer vould be filed, 
sustained the demurrer. ‘o actual amendment was filed, nor was 
the declaration amended on ita face, nor was any written desurrer 
actually filled, 

The plaintiff, at the conclusion of his brief, sete 
forth five reasens why tho judgment should be reversed. Inasmuch 
as the first two reasons ureed by the defendant require a dis- 
cussion of the evidence, we will consider them together, and, 
ae in our at? discussion will nesesearily involve both of 
the reasons urged, we will consider them at one time. They are 
as follows: 

as — in her” eiadastane aut Ah feet faites te 
show what caused Yon Der Caten to fall down the shaft, 

Becond - That even if negligence had been show 
on the part of appellant, the utter lack of ordinary 
Sun safety would’ ber the Fight ef appelios to recover 
in this action. 

The accident occurred on December ll, 1909, between the 
hours of ten and eleven o'clock in a building known so Sehwill'sa 
malt-house, at South Ghioago. fhe building in which the work 
waa boing dons was very large and very high. The defendant's 
employes and the plaintiff's intestate were all at work On the 


sane floor, namely, the bin floor, which was sbout seventy fest 
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above the main floor. ‘the room in which they worked was about 
seventy feet north and south and ninety-five to one hundred feet 
east to weate fhe floor was all in on the bin floor, except one 
or two sections in the southesst corners In the center of the 
room and against the south wall wae an open shaft extending from 
the bin floor down to the main floor, a diatance approximating 70 
feet. the opening in thie shaft was 14 feet square. The iron 
columns supporting the building were 211 placed 1¢ feet apart, 
and this open shaft which was to be used for the erection of a 
permanent stairway ani clevators was the size of one of theas 
sections, At the time and place of the accident, the plaintiff's 
intestate, Von Der Osten, who way employed by the Rudolph &,. Blome 
Gompeny ag a oarpenter, was making forma for concrete to cover 
the section of the floor immediately to the eawt of the open ahaft 
previously referred to. In the northwest scorns of the room was 
@ pile of lumber made up of 2x14 planks, ard at the vory time of 
the accident he was employed in carrying lumber from thie pike 
to the section where he was to put in the forms for sonorete, 
namely, the section immediately east of the cpen shaft. The de- 
fendant's employes at the time and place in question, sere employed 
in the erection of a grain chute which, when srected, would run 
from the bottom of the building to the roof. On the morning that 
the plaintiff's intestate met his death, the emploves of the de- 
fendant were vorking on the section of the chute that was to pass 
through the room in which they were all at work. The ohute was 
practically made up of what the workmen termed "square legs;" 
they were, in fact, however, oblong, the leg on which they wore 
working at this time was mede up of several sestions, which wore 
being riveted together during the morning of the day of the secid- 
‘ent and just prior to the accident. In the process of riveting, 


it wao necessary to turn the leg from one aide to the other, and 
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it had already been turned several times previous to the turm 
which, it is claimed, caused the asolient., The men employed in 
doing this iron work were John Uriseoll, Bred Johnsen and 
Alexander jreen, ‘%o the north of where these mon were working, 
about the north of the center of the shaft, a witness for the 
Plaintiff, by the name of George W¥. Suge, was working. Me was 
employed in sawing an iron door, and stated he was about ten feet 
north of the leg, and had been on the floor about twenty minutes 
before the accident happened, Thies accounts for all the mon 
on the floor, as far an the testimony shows at the time of the 
accident. . 

The sontroverted questions of fact in the case which 
necessarily had to be determined by the Jury f#ere these: namely, 
the poute taken by the deceased in carrying the board or beards 
from the northwest corner to the section wherethe forme for con- 
crete were to be put in, the manner in which he was handling the 
board or boards, ard the place and position he was in at the very 
time of the acoldent, ARGRNAPXRHSHGXSHAXHURT EI ORX TNE Shy tren 
tegxwasxinxonxmhiek« tkexdefendantisxserwantsxwerexwerking. Also 
the position that the iron leg oceupied on the floor north of the 
elevator, and on which the defendant's servants were working at 
the time of the accident. ‘there say be other oontroverted ques- 
tions of fact in the record, but we feel that these above mention- 
od are determinative of the issues raised on the first two pointe 
of appellant's brief, ‘the witnessea in the case were few in 
number. We will first take up the question as to the position 
of the deceased and the manner in which he was doing his work. 
the principal witnees on behalf of the plaintiff was one ‘eorge 
We Bugg, who was also working as @ carpenter in the bullding on 
thie floor. He states that that morning he saw the deceased 
carrying lumber from the pile in the northwest corner to the 
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northeast corner of the elevator shaft; that he had practically 
constructed a pile ef lumber across the northeast sorner of the 
shaft; and that thie lumber was to be used im putting in the 
forms for the conerste floor in the section juat east of the 
elevator shaft. ie placed the leg upon whieh the defendant's 
servants were working north of the shaft and against the northe 
east column of the shaft, in a reclining position. He says that 
the west end of the lez extemied about two or three feet beyond 
the northeast corner of the shaft; that the balance of the leg 
waa to the east of the shaft and that the log was about twenty 
feet longs fe speaks about it being made up in two sections, 

and that on one section, on the west oni, was a sort of a throat 
coming out, making it a little bit larger on that end. This fact 
ae to there being a throst or an enlargerent on the west end of 
thie lex is strenuously denied by two of the witnesses for the 
defendant, who were at work on this leg at the time of the accident. 
He further testifies that just before the accident he saw the dee 
ceased carrying lumber (and he usually carried two pleces of lumber 
at a) time on his shoulder), from the northwest corner and pro 
éee4 in a southeasterly direction to the northeast corner of the 
shaft and started shoving the board or boards om to thie pile 

of lumber which was lying catty-cornered across the northeast cor- 
ner of the shaft. At this time there were six or seven boards on 
this pile, Yhe boards were probably 18 or 20 inches distant from 
the leg. When he last observed the deceased before the accident 
his back was towards the witness. is right hand waa on the 
north side of the board and his left hand was on the south side 
of the board. He was shoving the board or boards diagonally ond 
still had aix or seven feet of the board to push over on the piles 
that he just got his eyes off when he heard the noise, looked up 
and hollered “man down,” and saw the deceased kind of half turn, 
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going down sideways and backwards The noise he heard was the 
leg going down on the iron beame The foot was pulled out from 
under and it elid down the column and fell towards the lert. 

The plaintiff also introduced ths testimony of one Uriscoll, by 
way of reading from a deposition taken on behalf of the defendant. 
The gist of that testimony was to the effect that he 41d not know 
what caused the deceased to fall, and in response to a direct 
question as to whether the leg they were working on touched him, 
the deceased, he answored he sould not say us to that, for he 

did not see it. He did not think the leg was clowe enough to 
him to hit him, Presumably, the plaintiff below offered this 
teatimony to show that the defendant's witness waa uncertain as 
to whether or not the leg hit the deceased. 

The defendant's witness Johneen, upon whom they rely 
most, places the leg at least 10 to 12 feet north of the shaft, 
and extending across tho entire width of the shaft, namely, 14 
feet; the and on the east extending beyond the column on the 
northeast corner, a4 little more than the corresponding end on 
the west beyond the northwest corner of the shaft, He also said 
that the seotione of the legs which had already been placed in 
position protruded through the floor to the height of three or 
four feet at the northeast and northwest corner of the shaft te 
the north of the fron column marking the northeast and northwest 
corners of the shaft. ‘The defendant attaches importance to this 
fact because Johnson claims that this leg waa to the north of the 
eolum of the shaft. Defendant sontends that in pushing the leg 
to the north, these upright sections (so protruding) would hold 
4t to the north and prevent it from coming to or close to the 
said iron solum, Johnson testifies, as well ag dove Lriscoll, 
another witness for the defendant, that they had seen the de- 
ceased working aroun the shaft, carrying lumber, and pass. be- 
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tween them and the shaft many times+ They also testified that there 
were single planks lying across thie shafte Jolmson testified 
that he hati seen the deceased carrying lumber to the east of the 
shaft crossing over on the planks that wore lying over the chaft. 
Driscoll alec teatified that that morning he had seen the deceased 
Pasaing over planks acrose the shaft, and John#on saya the last 
time he saw the deoeased just before the aceident was about ae 
he was half way soross the middle of the ahaft carryincs these 
boards, namely, directly over the opening, going down 7% feet, 
and that at that time they droppai the les, namely, turned it 
&uS Was necessary for pivetina, he went down. All the witnesses 
agree that the fall of the deoeased gown the shaft wae simultaneous 
with the turning of the lege this is Johnson's testimony on the 
points: 
"9, Had you seen him just before the accident, 
9 the time of the accident did you ase 
A. Yes. 
Qe here was het? 
Ae He was in the middle of the plank at that time 
we turned that lex overe that ia the time, 
just the same we dropped that lege That is the 
time he went downe Theat iw the only thing = 
know of. I noticed him because he made a holler 
when he wente I holiered to UDriseoll ‘A man 
went down the holet," 
Driseoll does not corroborate Johmson as to where the decoased 
was at the time the lez was turned, sar ke be entirely scorrobor- 
ator with reference to the position of the leg. In fact, during 
the testimony he repeatedly says, either on the direct or crosge 
examination, that the west end of the leg extended about five 
or six foet west of the northeast corner of the shaft. The 
testimony of Alexander ireen, the other employe of the defendant, 
sorroborated Johnson as to the fact that the log extended acrone 


the entire width of the shaft. The plaintiff introduced cigned 
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statements of Johnsen and Driscoll tending to impeach their 
testimony, one statement, the statesent of Driacoli, being to 

the effeot that he worked with Johnson; that thie leg aus lying 
agsinst an iron colum; that the leg was lying on a sornsr and 
leaning against one of the| iron columse; *we pulled cut the 
bottom of the leg and thie allowed it to fall." che atatoment of 
Joangon which was offered in evidence as tending to impeach him 
was, that he heard a crash of iumber falling or breaking Just ae 
they let the leg down: He was only a few feet from him,the de- 
censed, at the time, “ut he wae behind and at one side, "Gur 

leg was projecting past s oolumn against which it was leaning 
towards the opening, and the man had been walking past it.” If 
the signed statements of these witnesses were true, they tend to 
oorrcborate the testimony of the plairtif:'s witmess, Sugg. in 
order to give force to the contention of the defendant that the 
verdict was agsinot the weight of the evidence, it mist be argued 
that the jury must have placed abeolute faith in the testinony 

of the witnesses of the defendant. ‘The defendanta urge that ‘he 
jury should be asaumod, by lts verdict, to have arbitrarily attri- 
buted the fall of the deceased down the shaft to the turning over 
of the lege They suggest 1t might have happened in a number of 
other ways just a6 likely, and therefore the jury could only 
arrive at this conclusion by way of specubation, that is, viewing 
the accident os having taken place in the manner described by 
Magge If the accident took place as éeferniant'a witnesa Johnson 
Bays it did, with the plaintiff on the plank piaced stout midway 
across the shart, then, of course, there could be no recovery, on 
the charge ae laid in the declaration. There is in thio case the 
positive, of the witness iugg and againet. the evidence of Johnson, 
Driscoll and treen, There is alao in evidence the statements of 
Johneon and Oriscoll made before the trial, which statements tend 
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to impeach their evidence and corroborate that of Bugg. ‘The 
jury evidently believed the teatimony of Sure. 

befendant further contends, however, that if the aceident 
took place under the olroumstances atated by plaintiff's witness 
Bugg, still the plaintif? sould not racever because the deceased 
waa guilty of contributory negligence. The contend that the de- 
oeaded being there 411 rorring meat have seen the defendant's 
servants at work; must have seen the lez turned several times 
before the last time, when, simultansous therewith, he fell dewn 
the ahaft. We do not question that he did aee the defendant ta 
servants at work. Nor can there be any question but that the de- 
ceased, in doing his work, was seen by the defendant's servantea,. 
There is no question that these mon were all engaged in doing 
their work in plain oight of each other. They wore a11 bound to 
exorcise ordinary care, not only for their own aafety, but also 
with regard to the manner in which they did their work with ree 
gard to the safety of others on the floor, of whose whereaboute 
they new. ‘There is evidence in the record tending to show that 
the deceased was 4 careful ars prudent man, ani appsrently did 
hie work in a workmanlike marmer. Under the evidence in this 
aso, the question of contributory negligente was a question of 
fact for the jury to determine. 

We carmot gay, as a matter of law, that upon either 
of the two pointe just discuesed, that the verdict is manifestly 
against the weight of the evidence, 

There are three remaining points urged by the defendant. 
The defendant complains that the court committed error in giving 
inatruction Ho. 1, om behalf of the plaintiff, The part of the 
instruction complained of is as follows: “he law did not require 
of plaintiff's intestate the highest degree of care." While the 
inatruction would have been just as good, and possibly in better 
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form without the sentence, yet it has never been held erroneous, 
and was approved im Us & As Hells GOs Ve Poaroor, 194 Ill. 39%, 
In addition, however, the Lith instruction given on behalf of 
defendant clearly places before the jury the degree of cars the 
defendant contends the plaintiff's intestate waa sompelled to 
exorcise. 

Deferiant also complains of the action of the sourt in 
refusing an instruction based upon Illinois Gertral fighs GOs Ve 





Swift, 215 [11. 307, That was a master and servant case, and 
announced a principle which can have no application to the case 
at bar, wherein no such relation existeds Woe believe this inetruce 
tion was properly refused. 

Upon the last point made by the defendant that there is 
a material variance between the deaiaraticn and the evidence, we 
ao not believe that there isa any waterinl variance, This i¢ on 
the asoumption that the declaration was never in fact amerdted. 
in any event, should this court be asked to treat the amendment 
as not having been made, whon the defendant in every way so recard- 
ed it? In the first place, he filed his ples of the statute of 
limitations to the amendment. The record alee shows that the plea 
of genere] issue was ordered to stand to the declaration aa amended. 
fhe record aiso shows that the demurrer was sustained to ths pisa 
of the atatute of limitations, but more than that, the plaintiff 
offered an inatruction whish clearly recognized the amerdment, 
namely, instruction No, 14, given on behalf of the defendant, shere 
they ask the court to instrust the jury that the only sharge of 
negligence againot the defendant was that presented in plaintiff's 
amended declarstion, and in the body of the instruction 1s used the 
word “near” instead of “underneath”, which constituted the entire 
anendment to the original declaration, 

Pinding no reversible error ir the record, the judgment 


will be affirmed, — 
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MAN, SIDNEY M. WIL and MORRIS 
KATZ, 


OF CHICAGO. 


a 


Appellants. . 


Mik, JUSTICE SCANLAN DELIVERED) THE OPIRION OF THE GOURT. 


| referred to asa the plaintiff) agains ats, @t ale, ap- 


pellant, (hereinafter referred to as etidents) to recover 
on a promissory note for $1200 signed bythe defendants and made 
payable to the order of themselves and by them endorsed, The 
amended statement of claim states that the plaintiff's claim 

is for money due on a note signed by the defendants; that the 
note is the property of the plaintiff, who purchased the same 

from the Continental and Commercial National Bank, ‘The affidavit 
of merits of the defendants (signed and sworn to by Jacob Katz, 

one of the defendants) denies upon information and belief, that 

the plaintiff is the lawful owner and holder of the note sued 
upon, and denies, upon information and belief, that the Continental 
and Commercial National Sank waa an irmocent purchaser, holder 

or owner of the said note; alleges the fact *o be that one A. 


Revken became the owner and holder of the note at the time of the 


eee 
e 


execution thereof; further alleges, on information and belief, 
. that the said Revken is still the owner of the note and that 
neither the plaintiff nor the said bark was ever the purchaser, 
er holder, or owner of said note, nor did either of them ever 


give any value for said note; further alleges, on information 
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and belief, that the said note was taken up at the said bank, 
where it had been sent for collection, with funds belonging 
to the said Revken; and alleges that the defendants have a 
good and meritorious defenses as againat the said Revken. 

On Hovember 26, 1912, the defendants appeared before 
one of the judges of the “Municipal Court and waived a trial by 
jury, and the case was set for trial before Judge furnbaugh, 
ons of the judges of that court, for November 27, 1912. On 
this last date, the defendants moved for a shange of venue from 
the said judge, which motion was granted, and the oases was then 
transferred to Judze Belitler, one of the judges of said court, 
for trial. Gn the morning of November 27, 19128, Judge Seltler 
Called the case for trial, ani the defendants’ counsel requested 
that the hearing of the case be postponed until the afternoon of 
the same day, in order that he might attend a hearing of a case 
in the Criminal Court of Cook County. The court granted this 
request, and the case was set for hearing at 3:20 P. Me of the 
same day. No objection was made by defendant's counsel to this 
setting of the case. fhe case was celled for trial at the time 
set ard the defendants’ counsel made no objection to an immediate 
hearing of the cause. The plaintiff then introduced sufficient 
evidence to make out a prima facie case and rested. Defendents' 
counsel then moved the court that the further hearing of the case 
be postponed, far the reason that the counsel desired to cross- 
examine the plaintiff under section 35 of the Municipal court 
Act, and that he had expected the plaintiff to be present in 
court during the trial, as the counsel for the plaintiff “had 
given out” a day or two before, at the time of the preliminary 
oall of the case, that the plaintiff would be in court at the 
time of the trial of the cause, and it appesred that the plain- 
tiff was not in court. Counsel for the plaintiff then stated to 
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the court that he had not made the statement attributed to 
him by defendants’ counsel, ‘The court thereupon overruled the 
motion for a poetponement of the hearing, to which action of 
the court the defendants excepted. Counssl for the deferdants 
stated that it would be impowsible for the defendants to go on 
with the hearing "inasmuch as the case was not called for trial 
until 3:30 o'clock in the afternoon, the regular hour of adjourn- 
ment of the sourt being five o'clock, and the following day, 
Thanksgiving day, being a legal holiday, the material witnesses 
from Continental and Commercial National Bank, by whom defendants 
expected to prove that plaintiff never was the owner of the note 
sued upon, ae alleged in plaintiff's statement of claim, who had 
been subpoenaed for the day before and excused to be called when 
the case was reached, could not be called into the court that 
day; that defendants would be ready to go on the day after 
Thankegiving.” ‘he court thereupon overruled the motion for a 
postponement of the hearing, to which ruling the defendants ex- 
cepted. The defendants offered no proof and the court found the 
issues in favor of the plaintiff. The defendants made no motion 
for a new trial, and judgment was entered on the finding, in 
favor of the plaintiff, in the sum of $1286. ‘this appeal followed. 
Defendants assign two reasons why the judgrent of the 
Municipal Court should be reversed: First, that the defendants 
were not permitted the opportunity of srcoss-examining the plain- 
tiff as provided by section 43 of the “unicipal Court Act; 
second, that the court committed an abuse of discretion in over- 
ruling defendants! motion for a postponexent of the hearing. 
Seotion 33 of the Municipal Court Act Bf Skiguze reads 
in part as followa: 
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"That upon the hearing of any suit in the 

upon the teaal ‘theres ns if union ofonecesaninadton se 

the instance of the adverse party or parties, or any of 

thom, and for that purpose may be compelled, in the same 

— —— * — for examination as 
if we correctly understand the position of the counsel for the 
defendants, in reference to their first assignment of error, 
it amounts to this: that under the provisions of the above sec- 
tion, the plaintiff and defendant in a case must be in court 
at the time of the trial of a case, in order that either side 
may have an opportinity, (should it see fit to take advantaze 
of the provisions of section 53) to cross-examine the adverse 
purty. We find nothing in the section to austain this conten- 
tion of the defendants. The seotion plainly provides that if 
one party desires to cross-examine the adverse party, it may 
secure the attendance of such party in the same marner that the 
attendance of witnesses is ordinarily obtained. There is nothing 
in thia record to show that the defendants were uneble to secure 
the attendance of the plaintiff by ordinary methods, Hed the 
defendants, at the proper time, made a proper showing that they 
were unable to secure the attendance of the plaintiff, and that 
they desired to cross-examine him, a different situation would 
have been presented. The court, under such circumstances, would 
have undoubtedly protected the rights of the defendants in the 
premises. 

As to the second error assigned, it is obvious that the 
contention of the defendants ia without merit. Wo are satis- 
fied, from the record in this case, that the appellee is justified 
in hie contention that this appeal was presscuted merely for dolay. 
The judgment of the Yumicipal court will be affirmed, with state 
utory ten per centum damages, it being obvious that this appeal 
was prosecuted for delay. 


( > ) / APPIRMED WITH TEN PER CRNTUM DAMAGES. 
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ANNA M. ELLIS, ) 
Appellee, ) APP FROM 
v8. ERIOR COURT 
CHICAGO RAILWAYS COMPANY, / COOK COUNTY. 
Appellant. ) 


MR, JUSTICE SCANLAN DELIVERED THE OWINION OF THE COURT. 







The appellees, Anna M,. Ellis, ereinafter referrsd to 


as the plaintiff) recovered a ju nt in the Superior Court of 
\ Cook County against the appellant,\ Chicaso Railways Company, 
\ (hereinafter referred to as the defendant) for $4,900 in an 
action on the case. The case was tried before a court and jury, 
and a verdict was rendered in favor of the plaintiff for 46,000, 
A motion for a new trial was made by the defendant, and the 
court denied the same on the condition that the plaintiff remit 
$2,000 from the verdict. ‘he plaintiff filed a remittitur for 
$2,000, and the judgment from which this appeal was taken fol- 
lowed+s ‘The accident for which the plaintiff sued the defendant, 
occurred on May 15, 1910, on Madison street and Central Park 
avenue, in the City of Chicago, while the plaintiffws alight- 
ing from one of the defendant's Halsted-Madison through-route 
cars. ‘The plaintiff became a passenger on one of the Evanston 
avenue cars of the defendant. She paid her fare to the conductor 
of this car and received from him a transfer for the Halsted- 
Madison through-route car. When she got on the latter car, she 
gave this transfer to the conductor. Certain further facts, 
necessary to an understanding of this case, will be hereafter 
stated in this opknion. 
The defendant concedes that the plaintiff was a passenger 


on the Evanston avenue car, but it insists that she was a tres- 


passer on the Halsted-Madison through-route car. Conceding the 
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correctness of the legal proposition advanced by the defendant 
that it was incumbent upon the plaintiff to prove that she was 

& passenger upon the latter car, we are satisfied that the proof 
amply supports the allegation in the declaration that the plain- 
tiff was a passenger on the Halsted-Madison through-route car 

at the time of the acoident. ‘vhe plaintiff testified that she 
paidiher fare on the Evanston avenue car, and that she reosived 
from the conductor of that car a transfer for the Haleted-Madison 
through-route car; that when she got on the last mentioned car 
she handed the sald transfer to the conductor, who accepted it, 

&t that time, without protest, and permitted her to enter the car, 
and to take her seat, and to ride as a passenger to her destin- 
ation, a distance of a number of miles; that when she reached 
her destination, (the place of the accident) the car was stopped 
by the conductor on a sisnal given by her, to enable her to alight. 
These facts are amply sufficient, in our judgment, to make out a 
prima facie case for the plaintiff, as to the allegation in the 
declaration that the plaintiff was a passenger on the car at the 
time of the accident. 

The defendant insists that the proof showa that the 
transfer was "several hours late” and that it called for a ride 
in the opposite direction from that in which the said Halsted- 
Madison car was going; that therefore the said transfer was not a 
valid one, ami the plaintiff was 4 trespasaer upon the Halsted- 
Madison through-route car, It is not necessary for us to deter- 
mine whether, under all the circumstances in this case, such a 
ticket as the defendant claims the one in question was, would 
make the plaintiff s trespasser on the Halseted-Nadison car, for 
the reason that there is no evidence in the record tonding to 
show that the transfer was "several hours late" ani that it called 
for a ridetan opposite direction, Om this subject, the conductor 
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on the Halsted-Madison car, an extra man, testified that 

after the plaintiff had been accepted as a passenger on the 

ear, he went into the oar and told the plaintiff that the 
"transfer was several hours late" and that it called for a 

ride in the opposite direction. He furthor testified that he 
kept the transfer and "put it with the reat of the transfers 
after I had this talk with hor, and that evening I turned it in 
to the reosiver of the company.” It is quite apparent that the 
evidence of the conductor does not tend to prove that there was, 
in fact, anything the matter with the transfer. It appears that 
the conductor was an extra man and that after hia talk with the 
plaintiff he allowed her to remain on the car and he trested 
her as a passenger. He kept the transfer and turned it in to 
the company in the regular way. A very reasonable inference 

te be drawn from his entire testimony and conduct is, that after 
his talk with the plaintiff, he again sxamined the transfer and 
found that it waa not what he had supposed it to be. I it 
likely that an "extra" conductor, working for a regular run and 
with a full kmowledge cf the positive instructions given by the 
company to the conductors (as shown by the proof) in the matter 
of the care they should exercise in receiving transfers, would 
knowingly receive and turn in to the company such # transfer as 
the defendant now claims the one in question was? The conductor 
testified that on the day of the accident, he made a report of 
the accident to the railroad company, and at the same time, he 
turned over all his tranafere to it; yet, the defendant did not 
produce the transfer in question on the trial, nor did it explain 
in any way ite failure to do so, Nor did it offer any evidence 
tending to sustain its present claim as to the transfer. From 
all the facts and circumstances in the case, it is clear to us 


that the present contention of the defendant is without the 


slightect merit, 
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the defeniant next contends that the plaintiff did 
not present her tranafer to the conductor on the Halsted- 
Madison car at the transfer point; thot her transfer waa not 
valid at the place where she boarded the car, and that therefore 
she was a trespasser upon the car, and that the only duty that 
the defendant owed to her was not to @ilfully or wantonly injure 
her, and that as the plaintiff's amended declaration allezed negli- 
genee only, the plaintiff carmmot recover in this oase,. 

Sefors passing upon tois contention, we deem it advis- 
able to state the facts of the cuss as we find them. we find 
from the evidence that the plaintiff became a passenger on the 
Evanston avenue car of the defendant company; that she paid 
her fare to the conductor of that car; that she asked for and 
received from this conductor a transfer that entitled her to 
ride on a Halsted-Madison through-route oar that ran south on 
Halsted street to Madison street, and thence west on adison 
to the place of the accident; that as the iHvanston avenue car 
approached the intersection cf Barry avenue, Clark street and 
Halsted street, where the Evanston avenue car meets the Halsted- 
Madison car, she pushed one of the electric buttons on the side 
of the car as a signal to the conductor that she desired to 
alight from the car at the said intersection; that the car did 
not stop at the said intersection, but it preceeded south on 
Clark street one block, until it oame to thé next intersection, 
Wellington street, where it was stopped at the request of the 
plaintiff, to allow her to alight; that just before the plain- 
tiff alighted she complained to the conductor that he had failed 
to stop the car on her signal, and that he told her that he had 
signaled the motorman to stop the car at the intersection of 
Clark street, Halsted street and Barry avenue, but that the 
motorman had failed to observe his signal, we find further that 
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Wellington street runs @azt and west, and that it is « shert 
block from the interseotion of Wellington and Ulark streets to 
Helsted and Wellington atreeta; that the plaintiff, for the 
purpose of taking the Haleted-Hadison sar, immediately walked 
west on Wellington one block to Halated street, and took the 
Haleted-Madison through-route car, either at that corner (sa 

ashe says), or in the middle of the tlogk on Haleted street, 
between Barry avenue ard Wellington street (as testified to by 
the motorman and conductor of the car); that the car was stand- 
ing still when she boarded it; that the plaintiff presented 

to the conductor of the Haleted-Madison oar the transfer she 

had recoived from the conductor off the Kvanston ayerue car: 

that the conductor accepted the sane without the slightest 
cbhjection, and permitted the plaintiff to take a seat in the 
car; thet after the car had proceeded southwards avout throe- 
quarters of a block, the conductor walked into the car and told 
the plaintiff that the transfer was for a ride in the opposite 
direction, and that it was “several hours late;* thst she would 
have to either give him a nickel, or get off the oar; that she 
told him that she would not get off the car; that the conductor 
at no time said anything to the plaintirfe sbout the place here 
she got on the oar; that tho conductor allowed the plaintiff to 
remain in the sar without any further protest; that he placed 
the transfer that he received from her with the rest of the trans 
fers that he received from other passemgers; that he turned in 
all the transfers to the company that evening; that the plaintiff 
remained in the car and traveled a number of milee thereon, until 
ahe reached her destination at Madison street and Central Park 
avenue, when she signaled to the conductor to stop the cay and 
he did ao; that the accident to the plaintiff ooourred when she 
was alighting from the oar at this point. 
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We further find that Jarry avenue was the northern 
terminus of the Halsted-Madison line; that Halsted street 
runs north and south, and Barry avenue east and west; that 
Clark street, at the intersection of Harry avenue and Halsted 
street, rums in a northwesterly and southeasterly direction; 
that Barry avenus, at thia interesction, has. Jog in it; the 
part that is east of Hulsted street being some feet further 
to the south than the part of it that is weat of Haleted street; 
that the southwest corner of Halsted street ani Barry avenue 
iu some feet further to the north than ths southeast corner of 
Halsted and Sarry averue; that the intersection of Clark 
strest, Barry avenue and Halsted street makes an unusually 
large orossing; that the defendant company, for the purpose 
of receiving passengers, stopped its Halsted-Madison cars on 
the north and south sides of Barry avenue; that it does not 
appear from the evidence that it alwaye “topped the cars at 
exactly the same points. 

in support of ite contention that the plaintiff was a 
trespasser, the defendant has sited mumerous eases» None of 
thease, in facts and in the nature of the action, is similar 
to the case at bar. We are satisfied that the plaintiff, under 
the facts of this caus, was a passenger ~ not a trespasser — 
on the Halsted-Madison oar. 

The defendant next contenia that the verdict is against 
the welght of the evidenoe. %¢ have carefully considered this 
contention, amd we cannot say that the veriict is manifestly 
againat the weight of the evidence. 

the defendant next contends that the damages are 
excessive. The jury rendered a verdict of $6,000, and the 
trial court required a remittitur of 52,999. After a careful 
examination of the evidence bearing upon the question of 
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damages, we find that we cannot say that 84,990 is an excessive 
amount to allow the plaintiff for the damages sustained by her, 

The defendant next contends that the court erred in 
refusing to atrike out certain evidence, Dr. H, Hdward Sauer, 
who had treated the plaintiff, was called as a witnesa on her 
behalf. He was interrogated by the attorneys for the plaintire 
as to the physical conditions he found, and he was galled upon 
to give his diagnosis of the case. In the course of his examin- 
ation and after he bad stated in detail the physical conditions 
of the plaintiff, as he found them, the following occurred: 


"Q. Doctor, what would be your prognosis in such 
& case? 


Ae Well, I should say that a case like that would 
perhaps remain more or lees of a nervous irri- 
tant all the rest of her life. Of courss, they 
have periods in which they gat better, and then 


periods again in which they get worse. 


Qe What is your opinion as to the permanency or 
curabllity of the conditions, after they have 
existed for a period of two and a half years? 


MRe RYAN: Hasn't he just answered that? 


I object to &hat repetition of it, if your 
Honor please. 


THE COURT: He may anawer, 


Pe; 
— 
> 


MR. O'BKiEN: Q. Tell us as to the permanency or 
ourability. 


Ae I should say it is more or lezs permanent. 
MR. RYAN: I move to strike out the anarer, on the 
ground that it is indefinite, if the Court 
please, conjectural and apeculative. 
THE COURT: It may stand. 
MH. RYAN: exception.” 
It will be noticed from the foregoing that there was no objection 
to the original question, nor was there any motion made to strike 
out the answer to the same, The counsel for the defendant was 


apparently satisfied with the answers We are unable to see how 


the answer to the last question differs in effect and meaning from 
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the answer to the first question. The sourts have repeatedly 
held that where testimony is admitted without objection, and 
no motion is made to strike it out, the defendant cannot after- 
wards complain if the court admits similar testimony. Chieago 
Pitle & Trust Co. v. Sagola Lumber Co., 148 Ill+ App. S33, 358, 
Affirmed 242 111. 468; People v. Nall, 242 Ill. g84, 294; 
Powers Ve GO. 3. % Q- Ry. GO., 142 Ill. App. 515, 524; Tennyson 
vs Illinois Stoel Co., 148 Tll. App., 95, 118, (certiorari de- 
nied in this case). In support of its contention that the 
anawer to the last question should have been stricken out as 
indefinite, conjectural and speculative, counsel for the defend- 
ant cite the following decisions of our Supremes Court: Amarm v. 
QChicazo Coneolidated Traction Go,, 245 lll. 264, 287; Lyons v. 


Chicago City Ry. Oo., £58 111. 75, 81; Lauth v- Chicaso Union 
Traction Co,, 244 Ill. 244, 251, in each of these cases, wit- 





Nesse. were allowed to give conjectural and epeculative avewers 
as to possible future physical consequences that misht result from 
the injuries in question. In the present case, the doctor had 
testified that certain phyaical conditions were present in tho 
plaintiff. the anawer complained of contained only the opinion 
of the doctor as to the permanency or surebility of physical 
conditions that he had testified existed im the plaintiff. ‘The 
Supreme Court of this State haz never ruled that thie may not be 
done* <A physician or surgeon is permitted to state a judgment as 
te whether present conditions are apt to be permanent and, if 

any improvement seems probable, what are the chances for 4 come 
plete recovery. In many cases, a conscientious expert would not 
sare to give any more definite opinion. Not to allow such an 
answer as the one complained of in this case to stand, would, in 


our opinion, tend to encourage perjury on the part of medical 


men. We find no merit in this last contention of the defendant. 
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«Qa 
We have considered with care all the various errors 
assigned by the defendant in this case, and we are satisfied 
that there is no merit in any of them. In our opinion, the 
defendant has hal a fair trial, and the judgment of the Superior 
Court will be affirmed, 


APFIRMED. 
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PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error, 


Va. 


CHARLES BOSICKAVICH, 
Plaintiff in Error. 


\ 


MR, PRESIDING guctrer BARNES DELIVERED a OF THE COURT. 





Plaintiff {n error was charged with an aseault with a 







dangerous weepon without any considerable provocation and under 
circumstances showing abandoned and maf ignant heart with an 

intent to infliot bodily Unjury. The verdict found the defendant 
guilty of an "assault witha deadly weapon." Judgment was pro- 


fine of $100 and the costes of the 


fo 


nounced upon the verdict and 
euit imposed. 

It ie contended that the verdict is insufficient to sup- 
port the judgment in that it does not respond to the issues sub- 
mitted to the jury. The judgment wae one that could be rendered 
for a mere assault, and the court properly rejected as surplusage 
the words “with a deadly weapon," and rendered judgment for that 
offense on such verdict. An assault is an offense ef a lesser de- 
gree than that charged in the information and ie embraced in the 
terme thereof. In euch a case a jury may acquit of the higher of- 
fense and convict of the lesser, even though there be no count 
Specifically charging the lesser offense. (Kennedy et al. v. Peo- 
ple, 132 I11. @49; Wharton on Criminal Pleading and Practice (Sth 
Ed.), Seoe. 246-247.) The words rejected ao aurplusage neither 
added to nor detracted from the foree of the verdict, which in ef- 
fect was one for mere assault, authorizing the judgment entered, 


which will be affirmed. 


AFFIRMED, 
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PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error, ) 
f Err 
VBe ‘ 


MIKE BOSTCKAVIC 
Plaint ire in Error. 


\ 1 8] 
\ 





pr to 
punicipal Court 
of Chicago. 


I.A.464 


E OPINION OF THE COURT. 


— 






MR, PRESIDING JUSTICE BARYTS DELIVERED 7 


Only one point is kaived in thio record, which is the 
Samé as that raised in Case 29010, People pe the State of Illinois 
v. Charles Bosickavich. The information , in each case wae for the 
same offense, and the form of thi verdict @like in each. For the 
reasone stated in the opinion rendazed/ in gaid Case 20010, there 
Was no error in the entry of the judgment, which will be affirmed. 


APFIRMED. 
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ROE EI oy 
ALBERT QUAN, 
Appelies, | 
Ve. . ; ves sal from 


Superior Court, 
Cook County. 


87 I.A.465 


EENRY &£,BLAIR and JOHE i. 
ROACH, ae Receivers of the 


Chicago Railways Company, 
\. Appellants. 


x / 
case. 4 is an appeal from a judg~ 


* 


ment for $6,000, rendered\by the Cup¢rior Court of Cock County 





upon the verdict of a jury, favor ef Albert Quann, plaintiff, 
in an action for damages for —— injuries. 

Quann was employed se a cenductor by defendants, who, 
ae receivers, were cperating a street railway in the city of Chi- 
cago. On September 52, 1910, about 12 e*clock, noon, Quann re- 
ported at the ear barne for work, and he and « motorman, named 
Daniel Ahern, relieved the crew on car No. 4268, at 12th etreet 
and 40th avenue, aix blocks eaet of the weet erd of the run. T*hile 
going weet on 12th street toe 46th avenue the car was run on the 
north track. Tc go eaet, downtown, it was necessary to switoh the 
ear from the north to the south track. The weet end of the switch, 
OY cross-over, wae on the north track and the east end on the south 
track, and the car wae run past the weet end of the eroces-over and 
elese te ancther car standing on eaid nerth track. It wae Quann's 
duty when the car came te a stop on said north track to prepare 
the oar for its trip east. He cpened the doer on the seuth side of 
the car, cloeed the door on the north eide, put up the step on the 
north side and put down the step om the south side, let down the 
fender at the east end of the ear, pulled down the trolley pole and 
tock it around the side of the car to the west end. He noticed 
that becsuse cf the clese proximity of the other car there wae not 


much room te raise and fasten the weet fender of his car, and he ao 
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informed Ahern, the motorman, who wae atanding in hie regular 
position on the weet platform, and also told Ahern that he had 
better back up a little. Quann then etepped in between the ears 
and put the trolley on the wire, #etanding at the time "in the 
middle on fender." Ahern, inetead of backing the car towards 
the cact and because of his failure to properly use the reverse 
handle, caused the car to move to the west and collide with said 
other car, and Quann's "left leg between the knee and ankle was 
caught between the two bumpers" and he was severely and permanent- 
ly injured. Rule 41, contained in the Rule Book of the Company, 
wae received in evidence and ia as follows: "Backing car. Under 
io circumetances must car be run backward except for the purpose 
of avciding an accident, without firet reversing trolley, and 
trainmen being in proper positions on the car. * 

Plaintiff's declaration consisted of three counts, to 
which the defendants filed a plea of the general iseue. The gist 
of the firet two counte wae that the defendante negligently per- 
mitted the brake on the weat end of the car to beceme and be out 
of order. The firet count alleged in eubstance that the car in 
question having been run to a point weet of the cross-over on 12th 
Street near 46th avenue it became necenrary to switch the car from 
the north track, on which it was standing, over the crose-over and 
onte the south track, preparatery te running the ear east; that it 
became necessary for plaintiff, the conductor in charge of the car, 
to ohange the trolley pole from the ponition it eccoupied while the 
Car was going weat to the other end of the ear, to-wit, the west 
end; that after eo changing the trolley pole it became necessary 
for plaintiff to put up the fender on the weet end of said oar, but 
that another car standing to the weet of plaintiff's car prevented 
him from se putting up the fender; that plaintiff then directed 
Ahern, the motorman, tc back up hie ear, but that Ahern inadver- 


tently turned hie lever the wrong way and thereby started hie car 
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forward toward the other car instead of backward; that plaintiff 
was standing in his proper position, preparatory te raising said 
fender, and in a position where he wight de so when it was euffi- 
ciently moved away from the ether car that was etanding there, and 
that plaintiff wae then and there in the exercise of ordinary care 
for his own safety; that the defendants "negligently permitted the — 
brake on said oar,* being so operated by said Ahern, “toa become 
and be out of order, repair and cendition, eo that the same would 
not work properly and would not crake eaid car so as te stop the 
game properly in an emergency"; that when said Ahern caw that he 
had inadvertently etarted hie car forward instead of backward he 
immediately applied his brake, but that by reason of eaid brake 
being out of repair, ete., he could net stop said car, and plain- 
tiff wae caught between the two ears, and greatly injured, etc. 
The allegatione of the second count are substantially the same as 
in the firet count, except that in the second count it ie charged 
that the defendante negligently permitted said brake to become and 
to be out of order, etc., "in that the lower end of the brake rod, 
the same being the rod connected with the brake handle and being 
the part of said brake red around which the chain winds that brakes 
the car, wae covered with large ohunke or parcele of grease, dirt 
and gravel, ¢o that when the brake rod wie moved and the chain 
wound up thereon the same slipped and thereby released the brake 
and prevented the game from catching and atopping the car, anda 
would not brake said car so as to stop the same properly in an 
emergency." In neither of these eccunte ie it eapecifically al- 
leged that plaintiff did not know, or in the exercise of ordinary 
care could not have known, that the brake in queation was out of 
order; and in neither of aaid cownte is there any epecifie alle- 
gation that the defendants knew, or in the exercics of ordinary 
care should have known, that said brake was out of order, repair 


or condition. 
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The third count alleged that said Ahern "was not a rea-~ 
sonably competent, skillful, duly qualified motorman, and wae not 
sufficiently ekiliful and experienced aa such to properly run and 
operate said street car with reasonable safety to plaintiff and 
to others who might be asecoiated with him" - all of which defend- 
ante knew, or in the exereise of ordinary care on their part could , 
and should have known. The count then set forth the situation of 
the car and plaintiff's direction to Ahern to back the oar, as in 
counts 1 and 3, The count then alleged that, ae plaintiff was stand- 
ing at the proper place for the purpose of raising and fastening 
the fender and wasn in the exercise of ordinary care for hia own 
sefety, Ahern, the motorman, “by reason of hie incompetency, un- 
akillfuiness and lack of experience, started said car forward and 
in a weaterly direction instead of etarting it backwarde and in an 
easterly direction, and thereby moved said car weat on to this 
plaintiff and againet the other oar that wae standing there, there- 
by then and ghere crushing thie plaintiff between the two care." 

It is not alleged in thie count that plaintiff did not know, or in 
the exercise of ordinary care could not kave known, of Ahern's al- 


leged incompetency. 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 

Four grounds for a reversal of the judgment are urged by 
counsel for defendante. It is contended (a) that a recovery on the 
theory that defendants negligently permitted the brake to be out of 
order is not warranted because the manifest weight of the evidence 
establishes that defendants were not negligent in that behalf; (b) 
that a recovery on the theory of the incompetency of the motorman, 
Ahern, is not warranted under the manifest weight of the evidence; 
(oc) that the trial court made improper rulimgs on evidence, and 
(4) that the court erred in giving te the jury instructions Nos. 

1, 2 and 3 offered by plaintiff. Inaemuch as we have reached the 


conclusion that the judgment should be reversed and a new trial 
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had on account of the giving of eaid instructions, we deem it un- 
neceseary to discuss or express any opinion on the abeve firet 
three pointe made by counsel. 

By inetruction Bo. 1 the court told the jury that "it 
you believe * * that the plaintiff hae meade ovt and proved the 
allegations of hie declaration, or of any one or more of the counts 
therein, by a preponderance of the evidence in the case, then he 
is entitled to recover and you should find a verdict in hie faver." 
Instruction No. 2 told the jury that "if you belisve from all the 
evidence * * that the plaintiff hae so made out his case as charged 
in his declaration or some count thereof, and that the evidence in 
the case preponderates in hie favor, elthough but #lightly, you 
may find the defendant guilty." Instruction No. 3 informed the 
jury that if “you are atle to say that the plaintiff has proved 
hie caee ac charged in the declaration or some count thereof by a 
preponderance of the evidence, then the jury should find the de- 
fendant guilty." It will be neotiesd that each of these inetruc- 
tione directs a verdict. As mentioned in the above statement of 
the cace, in neither of the first two counts of plaintiff's declar- 
ation is it specifically alleged thet plaintiff did not know, or 
in the exercise of ordinary eare could not have known, that the 
brake in question was out of order, and in neither ef eaid counte 
ie it epecifically alleged that the defendants knew, or in the ex- 
ércise of ordinary care should have known, that said brake wae out 
of order. In order to recover on either of theee counts it var 
neceseary for plaintiff to establiah three prepositions, vig: that 
the brake wae out of order, that the defendants had knowledge there- 
of or ought to have had, and that plaintiff did not know of the 
defect and was not chargeable with knowledge of it. (The Sargent 
Co. v. Baublis, 215 Ill. 428, 432; Goldie v. Werner, 191 111. 551.) 
Under said inetructions the jury might have thought that they were 


/ 
warranted in finding a verdict for plaintiff if they believed from 
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the evidence, which wae very conflicting, that said brake wae out 
of order, even though they at the same time believed either that 
the defendante did not have actual or constructive knowledge of the 
defect, or that plaintiff had or was chargeable with knowledge 
thereof, 

As alec mentioned in the above atatement of the case, it 
ie not alleged in the third count of plaintiff's declaration that 
plaintiff’ did not know, or in the exercise of ordinary care could 
not have known, of Ahern'e alleged incompetency. As to the ques 
tion whether or not Ahern wae an incompetent motorman the evidence 
was conflicting, and there wae evidence tending to ehow that if he 
Waa incompetent plaintiff either knew or should have known of it. 
In order to recover on the third count it wae necessary for plain- 
tiff te prove that he did not know, or in the exereise of ordinary 
care could net have known, that Ahern was an incompetent fellow- 
rervant. (Klofeki v. Railroad Supply Oo., 235 111. 146, 157; Mo- 
Mahon v. Owsley, 260 111. 43.) Under said inatructiona the jury 
might have thought that they were warranted in finding for plain- 
tiff if they believed from the evidence that Ahern was an incompe- 
tent motogman, even though they aleo believed from the evidence 
that plaintiff? either knew or gould have known of that incompeten- 
Cy. 

Ye are of the opinion that in this esse the giving to 
the jury of said instructions, Nos. 1, 2 and 3, constituted pre- 
judicial error. (Tllineis Terra Cotta Lumber Oo. v. Hanley, 214 
Ill. 843, 445; Krieger v. Aurora, @to., R. Co., 242 Ill. S44, 548; 
Cantwell v. Harding, #49 111. 354, 356; fllinoie Central R. Co. ve 
Smith, 206 111. 608; Lake Street Elevated R. Go. v. Fitzgerald, 
136 Tll. App. #81, 284; Cromer v. Borders Goal Go., B46 Ill. 451, 
454.) 
































Counsel for plaintiff contend that the allegation cen- 
tained in each of the firat two counts that plaintiff wae in the 
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exercice of ordinary care for his own safety, coupled with the 
other allegations in each of said counte, is in effect an allege 
tion that plaintiff did net know the brake wae defective, and 
hence the jury were not misled by the giving of said instructions. 
We cannot agree with the contention. (Sargent Co. v. Baublis, 215 
Tll. 428, 433.) Counsel also contend that if plaintiff knew of | 
the alleged defect in the brake it was incumbent on the defendants 
to show that fact, thet there is no evidence in the case that shows 
that plaintiff knew or could have known of the condition of the 
brake, and hence the jury were not misled by the giving of said 
instructions. Again, we cannot agree. We think it was incumbent 


on the plaintiff to prove that he did not know or could not have 


known of the defect (Chicago, ets., Re So. v. Heerey, 303 Ill. 492; 
Swift Company v. Gaylord, #69 111. 330, 338); and we cannot say 
that there was an entire absence of evidence tending to show 
that plaintiff could have known of the cendition of the brake, 
Counsel further contend that the allegation contained in each of 
the first two counts that the defendants "negligently permitted" 
the brake on said oar to become and be out of order, eto., is equiv- 
alent to an allegation that the defendants knew of the condition 
of the brake, and henoe the jury were not misled by the giving of 
said instructions. %e cannot agree with thie contention. (Saz- 
gent Co. v. Baublis, 215 111. 428, 433.) In the present case the 
defendants were not charged with the negligent construgtion of 
the brake, but with "negligently permitting” the same "to become 
and be out of order, repair and condition.” 

The judgment of the Superior Court is reversed and the 
cause remanded, 


REVERSED AND REMANDED. 
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In the matter of the petition of 

Victor I. Englert, arrested at 

the suit of Henry Kore. ; F 

Hn ee Appé¢al from 
On Appeal of VICTOR I. ENGLERT ‘county Court, 
Appellant, , 
f Geek County. 
va. 
HENRY ropo, 


ion 
cr a SATA. 469 


% 


Statement ‘pf the gase. On June g, 1913, Victor I. 
Englert filed in tie Gounty Court of Sook opunty a petition for 
hie release from arrest\and imprisonment udder the Inaclvent 
Debtors’ Act. In the * that he had been ar- 
reated under a writ of —X . Laauod by/the Clerk of the Circuit 
Court in favor of Henry Kore ‘for the ev of $5,006, and that he 


wae in the custody of the onerite of of Cook County by virtue of 


dition he alleged; 


said writ. On the same day a hearing wae had in the County Court 
on said petition and the court entered an order of record, in 
which the court found that “malice wae and is the gist of the 
action in which judgment was heretofore rendered againet said 
petitioner,” and ordered that Englert be remanded to the custody 
of the sheriff. fnglert thereupon prayed an appeal to this court, 
which appeal was allowed upon hio filing a bend in the eum of 
$5,500 with surety te be approved by the court. Englert there- 
upon presented such bond, which was approved and filed, and he 
wae relesesd from arrest pending the appeal. On the following 
day Kore again appesred in the County Court and moved that the 
order allowing said appeal be vacated, On June 18th, upon a hear- 
ing of said motion, the same wae denied. Englert eecks by this 
appeal to reverre the judgnuent of the County Sourt remanding him 
to the custody of the sheriff. 
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From the bili of exceptions before ue it apneare that 
on June 9, 1913, the said petition came on for hearing before the 
Honorable John F. Owene, Judge of #aid County Court; that peti- 
tioner and respondent were represented by counee], that respondent 
moved that the petition be diemineed; that in support of the mo- 
tion respondent introduced in evidence the deolaration filed March 
31, 1913, in said Circuit Court im the aauee of Kora v. Englert, 
No. 320,178, and sleo introduced a certified copy of an order of 
gaid Cireuwit Court, entered in eald cause on June 7, 1913; and thet 
the County Court eustained eaid motion, diomiesed the petition and 
remanded Englert to the euetody of the sheriff, to which ruling 
Englert excepted, The bill of exceptions doés not estate that the 
above was all the evidence introduced on the hearing of the peti- 
tion, and the bill ef exceptions does not dieclore that petitioner 
either introduced or offered to introduce any #vidence showing or 
tending to show that malice wae not the gist ef the action. The 
declaration referred to consisted of two counts and disclosed that 
the action in the Cirouit Court was "trespase on the case." The 
first count charged,in subetanoe, that the defendant, Fnglert, 
Seontriving and wickedly intending to injure plaintiff" and deprive 
him of the society and assistance ef hie wife (naming her), on, ete., 
at,etc., “wrongfully and wickedly debauched and carnally knew" 
gaid wife, wheraby the affection ef eaid wife for plaintiff wae 
alienated and destroyed, ete. The second count oharged, in aub- 
stance, that eaid defendant “wilfully, wrongfully and deliberately 
set about to and did alienate the affection" of said wife for plain- 
tiff, and thercafter, at, ete., “wrongfully and wickedly debauched 
and carnmally knew" said wife, and thereafter, on, @eto., induced 
eaid wife, secretly and wrongfully and with) cause, to abandon and 
leave plaintiff and cohabit with defendant, and thereby the affeo- 
tion of esid wife for plaintiff wae alienated and destroyed, and 
plaintiff wae deprived of the sociaty and assistance of said wife 
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and hie home was broken up, ete. The certified copy of the or- 
der of the Circuit Sourt referred to, set forth that on June 7, 
1913, the plaintiff in said action of Kops v. Englert moved the 
court to ieeve an execution against thea bedy of the defendant, 
Englert, and that it appearing from the record and files in said 
action that "the same ig in tort and that the gist of said action 
was malicious, wicked and willful," ae aprear from the allega- 
tionsof the deolaratieon, and it further appearing that on May 22, 
1913,°a judgment and finding was entered of record against the - 
defendant for $5,000," under 5 stipulation of the parties to waive 


a trial by jury, "it 16 ordered that a writ of Gapias ad Satisfecion- 
gum iosue against the person and body of the aaid Vietor I. Englert." 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 

Phen malice is the gist of the action, an insolvent debt- 
or ie not entitled to his discharge under the provisions of the 
"Act concerning Insolvent Debtors." (People v. Greer, 43 111. 213; 
gernberg v. Mix, 199 Ill. 254, 286; Lasher v. Garey, 18% Ill. App. 
147, 162.) The gist cf an action is the eesential ground or prin- 
sépal subject matter, without which the action could net be maine 
tained. (Jernberg v. Mix, supra.) “The term ‘malice,’ ac used 
in the aot in quertion, applies to that clase of wronge which are 
inflicted with an evil intent, design or purpose. It impliee that 
the guilty party wae actuated by improper or dishonest motives, 
and requiree the intentional perpetration of an injury or a wrong 
on anether." (Jemberg v. Mix, supra; Fixet National Bank v. Bur- 
k@tt, 101 Ill. 391, 394.) *The term ‘malice,' as used in the 
statute under censideration, is not to be coneidered in the sence 
of hatred or ill-will, but of molug animus, and as denoting that 
the party is actuated by improper or dishonest motives." (Kitoon 
vs Farwell, 132 111. 387, 326.) Whether malice is the giet of a 








Civil action ie tc te determined from an inspection of the record 
in thet action (Biebel v. Kuttnauer, 147 Ill. App. 627, 629; Lasher 


aie 




















“29 od? to yq90 bot u⸗roo at ete Ws astotG BOR, smod 
taut, io tnd? dtx0% ton yo besxeter, #209 —J— Pe 

edt Lovo Sxofaad yy S103 Yo mottos pies st Vins : 

ga tmenye te ed? 3¢ ybod ods taahege nol twooxs as 

bhee at ⸗ote⁊ ane brooes od? won? asizoegge ah trae 
mottos bine ‘Yo tet eds sess bao. o⸗ at at onsen oud ij 
“age le odg wag? . zneqge os *,twttitw bas — 

<8 YAM a0 tndd galreoqgs todsxu? 2 bas .cotetaloed oad 
ode toatepe brgoes 20 hetesae saw ‘aahbabd bas. aoraut 
—E—— sere⸗roa ed? to ‘goksalugtts # rebau * 000,08 sot th 


— Yo gisw # and? merotao at au —J J 


ited +t rotolr hha edt Yo vod bre moor 6q J— — 


Mα ext eonerisne taakies enieabid 
=$d0b dnavioant-aq .moltos 64% Yo tokg. odd al. ok tan asi ai 
e6F Yo aadkeivorig edd toda egradouth afd og peLentae 
(OL% SILT Sb cgoewD .v afooeg? .".erotded saevfoent gatane 
GGA EET OSL oznd s+ sedans (088 eat tit eot 
<nlad +o bawory [eitoones ed? ef séiton on! Yo datg oat (ce 
— — 8¢ don bitioe uolton edt dolde twodiiw .xoftam — ca 
| beay ce '.eclfem’ ced edt (angus (Rie ov paodaxet? —* * 3 
ere dotdw egacyw Yo aenlo gade of aol foqs .aol¢seup al 208 @ a J 
#f .esoqred 16 ayived .taetal Live an déiw —— re 
} teviton Soemoedath +o reqoiqel yd Detavdos taw YIxdq qitiay 








gnvrw 4 <0 Yrelal ae to aobidanteqreg Pacol@notat ad aor tuper a 
“498 + AaeG Logotee’ tests uadue wl «¥ aaederel) *.t0dedaa J 
ed? ai bess «= ' cotlaw’ exre Ar⸗ (898 . 106 . fit {Oka 
| berion od? at betebisror of of Son at Aotrro bloanoo tebaw ssid i> 
) fads gaivored os bone .ayeitos pylag to sud tthe tht xo boxéad * 
aoeeiR) “ .oevisow tuonddell to teqorgel yd bessudus Sk Ytieq Ode 
| GW foig odd ef solfem sedtomt (.8e6 \ TRE eae set: ‘(thowxet ov 

| bEbowx Gdt Yo noltovquat ag mort bentereded o¢ of Of ——— 
| moifesd :268 ,vS8 .qqh ert TAD α dodo at 





v. Carey, supre), and particularly from the allegationa of the 
declaration. (Peorle v. Healy, 108 111. 9, 14; Panoyer v. Peo- 
ple, 105 Tll. App. 481, 483.) 

In view of the above authorities and considering the 
evidence introduced before the Ceunty Sourt, as above outlined 
in the etatement of the case, we are of the opinion that it suf- 
ficiently apmeared that malice wan the gist of the action in the 
Cirouit Court, and that the County fourt did not err in remand- 
ing Englert to the custody of the sheriff. 

The point ia made that no oopy of the Judgment of the 
Circuit Sourt wae introduced in evidense on the hearing in the 
County Court,- merely a copy of an order directing the issuance 
eof the ge. ga., vased upon a judgment recited in the order. It 
is a eufficient anewer, if ene be needed, to say that it doses 
net appear from the 6111 of exceptions that said copy ef tae or 
@er and the deglarstion were all the evidence introduced before 
the County Court. 

The judgment is affirmed. 
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ALONZO M. GRIFFEN and ZEHO 
T. GRIFFEN, vo-partnere, 
doing business as GRIFFEN 


BROTHERS, — 
Plaintiffs in Error; 







Error to 

County Court, 
* Cook County. 
(Wa. 


CITY OF cHTCAGO HETOHTS, ; 
4 Defendant in Error. 


1871.4. 468 


canton of the case. Thd plaintiffs, Griffen Broth- 


era, whose business was that ofekort 


‘ 
\ 


% 


\ ad reporting, brought auit 
in assumpeit in the Qounty Court of Rook County againet the City 
of Chieage Heighte , eoover for potas ehorthané work done and 


for $5.60 expended for — 





wi lroad tube, amtunting in all to $115.10. 
By agreement a trial by j Ty wag’ waived and the ease wae heard by 


the court upon a stipulation of facts, and the oral teatimony of 


. One witness, resulting in a finding of the leeuee for the defend- 


ant, City of Chicago Heights, upon whieh finding so judgment was 


' @ntered against the plaintiffe for cosate. Thie writ of error ie 


prosecuted to reverse the judgment. 

From the stipulation ef facets the following appears: On 
Way 3, 1912, J. O. Ke Lindhout, then corperaticon counsel of the 
City, telephoned plaintiffs at their office in Chisago, requesting 
them to send a shorthand reporter to Chicago Heights on that even- 
ing to Gc seme sherthand work for aaid City. Thereupon plaintiffe 
6ent one Sebastian, a shorthand writer associated with them, to do 
@aid *ork and represent them ae their agent.On that evening at Chi- 
Gage Heights Sebastian met said Lindhout, corporation counmel, to- 
gether with seversi alderman of the City, ineluding BH. M. Teett, 
& mouber of the finance committee of the city couneil. Both Lind- 
hout anc Seott informed Sebastian that the services of a reporter 


Were required in reporting the proetedinge of a meeting of the 
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eounelil and gennittess thereof on aubsequent datea, *in regard te 
& controversy then pending between the mayer of sald City on the 
one hand, and eertain of the aldermen and the eorperation counsel 
on the other, relative to certain public improvements in aaid 
City, and thet bille for eaid se@rvicee should be rendered to and 
would be paid by the City." Before entering the council chamber 
that evening Sebastian met the mayor of said City, ¥. H. Stolte, 
afd he wae asked by the mayor if he was employed to report the 
proovedinge of the council, and, he replying that he was so em- 
ployed, was told by the mayor that he had beater be sure how he 
Was going to be paid before proceeding. Sebastian reported tne 
proceedinge of anid meeting of the Souncil on Msy 9th, and ¢ither 
he or another agent of plaintiffs, upen notification by ealid core 
poration counsel, alae reported the proceedings of meatings of 

the council on May 13th, May 20th and Way Slat, and also reported . 
the procesdings of two meetings, held May 25th and 26th in a hall 
on the same floor where the serperation counsel's office was lo- 
cated, “of a certain committee or board of arbitration which vol- 
untesred ite services toward a settlement of the controversy then 
existing between the mayor and three of the aldermen on the one 
hand, and eleven ef the aldermen and the corporation counsel on 
the other hand; at which meetings * * were present the mayor and 
certain of the aldermen and said Lindhout, and alee, by direction 
of some aldermen and said Lindhout, a stenographer from the office 
eof Griffen Brothere; * * the matters submitted to anid board of 
arbitration were not claime againet the City, nor matters in which 
the City wae a party, but were differences between the mayor and 
certain aldermen on one hand, and the majority ef the aldermen and 
the corporation counsel on the other hand, relating to the abelish- 
ment end reerganiszation of the beard of lecal improvements." Ho 
formal action wae at any time taken by the city council in meeting 


assenbled- authorizing the ewployment of plaintiffs, or any other 
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stenographers, to raport the proeeedings of the city souncil or 
eny oommittes therecf, or bearing upon such employment, until the 
action cf dune 17, 1912, hereinafter mentioned. Rither Sebastian 
or another agent of plaintiffe transcribed the progesdings of said 
meetings, and the traneeript was delivered by plaintiffs either 
to said Lindhout or somes of the aldermen of said City and is now 
in the possession of said alderman, H. M. Seott. On Jume 3, 1912, 
plaintiffs rendered their itemized bill to aaid City, showing the 
total amount due them as 2115.10. Thia bill was headed "In re in- 
vestigation as to shbolishment of board ef local imprevements.*® It 
ie agreed in aaid stipulation of facts that the ratee sharged in 
#aid bill are the waual apd oustemary charges for auch serviecos in 
Cook County. Subsequent to the rendition of said bill tha sane 
Wae approved by the finance committee of the council, and at a 
regular meeting of the city couneil held om June 17, 1912, the same 
wae, together witndether bilis, duly allowed and ite payment or- 
dered by the council. Subeequently a warrant for ite payment wae 
iivewn sy the city clerk ypon the proper funda of the city and pre- 
sented tg said mayor for his egignature, but he refused to sign the 
game, hae eince refused and @etill dows refuse se to de. The bill 
Was not neaic, and om Auguat 27, 1912, plaintiffs commenced this 
suit. It i# agreed in eaid otipulaticn of facta that "the total 
amount due om anid bill ia $115.10." 
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UR, JUETICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


Counsel for plaintiffs contends that the finding and 
judgment of the trial court were erroneous vecause (a) the coxpor- 
ation counsel of the City had power to incur the chligation on be- 
half of the City although be bad not been epecifically authorized 
by the city council eo te do, and () even if the corporstion scun- 
eel had not the power to ineur said obligetion the city souncil, 
by allowing piaintiffs' bill and ordering the eame paid, ratified 
the act of the corporation counsel, and the City became obligated 
to pay said bili. Counsel for the City contends that the ewpioy~ 
went of plaintiffe to do eaid stenogrephie work was wholly uliza 
Nires the City, notwithstanding suid alleged ravifioation. 

Ho point ie made that plaintiffs did net do the work, or 
that the rates charged were mot the usual and customary charges for 
guch services, Indeed, it is stipulated that "the total amount due 
on said bill ie $115.10." The ecole question ie whether or not the 
City is liable. 

Counesl for the City, in support of hie contention that 
the City is not liable cites the oace of Gity of Ghicage v. Zii~ 
liams, 182 [11]. 135. In that cate Biliieame sued and Pecovered a 
judgment agsinet the city for stenegraphis and typewriting work 
done under a contract with the chief of police and corporation 
counsel in a cave wherein the chief of police was sued for false 
imprisonment, ariging out of an arrest made in the courde of his 
official duties. Our Supreme Court, in reversing the judgment, 
held that the city could not, under any circumstances, be hela for 
damages for falee imprisonment by reason of the wrongful conduct 
of the chief ef police, that the city had no interest in the liti- 
gation wherein the atencgraphic servicea were rendered, that sae 


contract employing the stenographer did not soneern any corporate 
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purpose of the city, and that, henee, the city wae not liable for 
the feee of the etenographer. 

We do not think that the decision in the Filiiame case 
ig applicable to the facte of the present case. In the Williams 
case the court in its opinion (p.141) said: "'Publis corpora- 
tions may, by their officers and preperiy authorized agents, make 
eontracts the sane ae individuals and other corporations in mat- 
tere that appertain te the corporation,’ (1 Dillon on Corp.-4th 
ed.-sec. 445.) The matters, involved in the contract ere in con- 
trovercy, do not necessarily appertain to the municipality, or any 
of ite interests." In the present case the stenographic work cone 
sisted in reporting the proceedings of certain meetings of the 
city council and of two meetinge of a committee of arbitration, 
when there wae pending a controversy between the mayer of the City 
and certain aldermen on the one hand, and a majority of the alder- 
men and the corporation coungel on the other hand, which controver- 
ey related "to the abolishment and reorganization of the board of 
local improvements." We think that the contract made with plain- 
tiffa by the corporation counsel and subsequently ratified by the 
Gity counedl in the manner as above outlined, appertained to the 
municipality or ite intereate. The controversy wae evidently a 
protracted and a heated one, and it wae doubtless advisable that 
a record be preserved of the proeeedinge of the meetings. 

In Gity of Chicago v. Berger, 100 111. App. 158, the 
corporation counsel of the aity ordered and had made some photo- 
graphe for use in the defense of certain actions then pending or 
about to be brought againet the oity, and it was held that the 
corperation counsel, by virtue of hie office and in the perfor- 
mance of his duty te prepare defenses, had ample power to order 
the photographe and that the city wae liable therefor. In 2 Dil- 
lon on Municipal Cerporations, Sth edition, sec, 787, it ie said: 


"A municipal corporation may ratify the unauthorized aets and con- 
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tracts of ita agenta or officers, which gre within the scope of 

the corporate powers, but not otherwise.* In Village of Harvey 
v. Wilson, 73 Ill. App. 544, 560 (quoting from Gonrett v. City of 
Ghicago, 114 Ili. 833, 238), it ie waid: "No deetrine of the law 
is better settled than that where the contract entered into on 
behalf cf a named principal ie one which the principal himeelf 
might lawfully make, it may be so ratified, and thue civen effect. 
Nor is it necessary such ratification chould be exprese. It may, 
like most other facts in paia, be proved by aircumstances." In 
Zari v. City of Du Quoin, 173 Ill. App. 415, it is held that a city 
council has power to employ expert accountants to examine the booke 
and records of the city. In People v. Spring Lake District, 253 
T11. 479, 500, it ie said: "fontracte entered inte by 4 municipal- 
ity which are prohibited by express provieaion of the law, or which 
under ne cirovmetancen sould be legally entered inte, are uniform 
ly hela to be ultre vires and void, and cannot be rendered valid, 
an againet the municipality, by reaeipt of the consideration or 
other matter of aateppel, and cannot be renderad valid and binding 
by any set of the municipality ratifying the same. * * * There 

is another clase of municipal contracts which ara ueually classed 
ae Ultra vires which are only ec in a limited or secondary sense. 
These are contracts which are within the general powers of the 
corporation but which are void because the power was irregularly 
exercised, cr where some portion of an entire contract exceeds the 
corporate powers but cther portions of the contract are within the 
corporate powers. * * The principle is now firmly eetablished 
that the doctrine of ultra vires ie not applied (except in cases 
where the contract is prohibited by some rule of law) where its 
enforcement would enable the munioipality to obtain an unconscion- 


able advantage of the other party to the contraet, and that muni- 


Gipal corporations, as well ag private corporations end natural 


persone, are bound by the principlee of commer honesty and fair 
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dealing. Contracts made by a municipality which are merely ultra 
vires in a modified or secondary sense may be ratified and any de- 
feet in the manner of exercising the power thereby cured and the 
municipality may likewise extop itself by acts in paisa from setting 
up the defenoe of ultra vires." 

Under the facts of the present case we have reached the 
conclusion that the judgment ef the County Court should be reversed, 
and, the cause having been heard by the court without a jury and 
there being ne controversy as to the amount cf the bill of plain- 
tiffs in error, viz., $115.10, judgment will be entered here in 
faver of plaintiffa in error and against defendant in error for 
that amount and the ceste of plaintiffa in error in this court. 

JUDGUFNT REVERSED AND JUDGMENT HERE. 
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CATHERINE CRONIN, 
Defendant in Error, 
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of Chicago. 
COURT OF HONOR, 
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YR. JUSTICE S¥ITH ee gp THE OPINION oy tat COURT. 
An action wae*pegun in the vunieipal Court of Chicago 
4 * 


by Catherine Cronin against the Court of Hignor, Defendant ie a 
fraternal bensfielary eociety akieting u er the laws of the Stats 
of Illinois. The action waa Reeth, ONE nes $1,000, the amount 
Claimed by the plaintiff te be due her from the defendant ae benefi- 
clery under a certifieste of ineurence issued to Corneliue Cronin, 
plaintiff's bueband, 

4& judgment wae recovered by the plaintiff for $1,000 
and cosets, and thie writ of error ia prosecuted to reverses the 
judgment. 

On February 22, 1911, Cornelius Cronin made an appli- 
cation for wembership and for imeurance payable at hig death in 
the Court of Honor to Catherine Cronin, his wife, On application 
a certificate for $1,000 insurance payable to Catherine Cronin, «oe 
beneficiary, wae iseuad to Cornelius Cronin, « copy of the applica- 
tion being attached to and made a part of the certificate. The cer- 
tificate wae delivered to Corneliue Cronin ¥Yereh 13, 1911, who ace 
ospted same in writing upon ite face and sgreeéd to ite conditions. 
The certificate provides that the arpliceticn wae accepted upon the 
faith of the warranties contained in the application, and the cer- 
tificate aleo recites “that it ie expreesly agreed that the applica- 


tion, the constitution, lewe and rulee of Court of Honor, and this 
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certificate shall be the complete and only contract" between Cor- 
neliue Cronin, the Court of Honor or bie beneficisry. 

In the constitution, lewe and rulee of the Court of 
Honor it ia provided thet the Supreme Medios] Examiner ehall pereon~ 
@liy review ail appiicetions and recommend or reject applicants, and 
that applicants must anewer any questions in applicetione satis- 
factorily. 

Cornelius Cronin, the ineured, died Pebruary S, lvle, 
Written proofe of death were filed by the beneficiary, which were 
offered in evidence, ‘the proofe of death showing that Dr, Daniel 
J. Lyneh had been medical attendent or advieor of Cornéliue Cronin 
for twelve yeare, 

The evidence showe the death of Cornelius Cronin and 
thet he wae & member of the Court of Honer, end that he paid hie 
duge, It alec ehowe the constitution, lowe end rules and the cer- 
tificate iseved by the Court cof Honer, and se copy ef the application, 
which ia a pert of the certificate. It appears aleo from the evidence 
tha: Corneliue Cronin, in his signed application, made the following 
Statements end emewere: 

"For the purpoeee of thie arplication, I declare, 
anewerrvand warrant s¢ foliowse: "I am now of sound body snd 
mind, in good health and free from disease or injury. I sgres 
to conform in #11 reepects to the conetitution, lowe and rules 
of the Society, now in foree or whéch may hereafter be adopted; 
and that thie application, including therein the succeeding 
pages, and the law of the Soolety hel] form the sole baaie of 
gy admission into and continued membership in the Court of 
Honor, ond of the benefit certificate to be issued to me by said 
Court of Honor; thet any untrue or fraudulent statement or ane- 
wer made to the distriot medical examiner, or any concseleent of 
fucts, intentional or otherwiee, in thie application, or in ths 
succesding pages, or my being ouepended or expelled or the 
voluntarily e¢vering wy connection with the Sooiety ehs 11 for- 


feit the right of myeelf end th t of my beneficiaries to any and 
all benesfite and privileges therein or srising therefrom, '" 


The evidence saleo showe that Cornelius Cronin, in 
his eigned acplication, made the following statementa ond onewere 
to the dietrict medical exammier: "Petitioner's Statement te the 


District Mediceal Examiner. The followé#ng ere true and correct 
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anewers and etatenments to the following perticulare concerning ny 
femily hietory: 3. M«'e full explanation of all pointe in family 
history out of the ordinsry? None, 7. Do you weive 1] provie 
@ione cf iow forbidding any physician who attended you testifying 

to the facts? Yes, 10, Have any facte regarding your past health 
been omitted? RG. id, Heve you personally coneulted e phywician, 
been preecrited for or pereonally trested for sicknese er accident 

in the paet five years? No, 17. Have you had any seriove ille 
nese, iocal disease or persona) injury? No, 20. Have you ape 
plied for or received a peneion? No." 

The foregoing sanewere and others were followed by the 
following: "I herety sdopt ae my own the foregoing anewere and 
statements, whether written by we of not, and declars and Wwarrent 
that they are full, complete and true, end I agrees that the truth 
of each anever and statement mentioned atove shall te « condition 
precedent to any binding contract iseved upon the faith of the fore- 
going enexers, end that I have not concesled or omitted tc otate any 
facts regarding my health, sither peet or preeent." 

"I further agresa that the foreroing anerers 2nd state~ 
mente, together with the preceding deciaration ehail form the bseie 
of the contract between the Court of Honor ond myself, and ehell con- 
stitute warrenties and are offered by me ac » coneideration for the 
oontract applied for ond are herevy made a part of any benefit cer- 
tificate that may be iesued upon this application, ond shall be ceen- 
eG end tuken ae part of euch certificate, that thie aepplicetion may 
be referred to in seid benefit certificate as the bugis thereof, and 
that they ehall be construed together as part of my contract; and I 
further agree that if any anewer or statement in thie sppiication 
ie not true and complete, or if I ehall feil to comply with, and to 

jaform to any or all of the laws of said Court of Honor, now in 


orce or that may hereafter be enactedg amended or sdopted, that my 
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benefit certificate ehell be void,* 

On tha trial, couneel for the plaintiff in error wub- 
mitted to the jury ceveral special questions for enerers to be made 
thereto in their finding, to which the jury reclied ae follows: 
"We, the undereipned jurors, do herehy make special findings and 
anewere to questione eubmitied se follows: 

'nia Corneliue Cronin, within five yeare pricr te 
eigning application and etatement to the Dietrict Mediesi E+ 
aminer, coneult @ physician, been prescribed for or profeesion- 
ally treated for sicknese or aecident. No.* 

'Bid Corneliue Cronin pricr to signing application 
and statenent to the Distriet Badicel Examiner heve rhéumatien? 
i "Had Cornelius Cronin vhen he eigned application anc 
stetement to the Dietrict Medical Examiner applied for or roo 
esived a peneion? Wo, ** 

The pleintiff in errer cannot complain that the sepscial 
findinge of the jury submitted by it were sgsinet the evidence 
or unwarrented, so the point wae not made or raieed in ite mo- 
tion for 3 new trial, and cannot, therefore, be availed of cn 
appeal or writ of error. Such mattere are waived, snd %@ can- 
not coneider them. (Avery v. Moore, 153 112. 74, Empire Wa- 
chinery Go. v. Brady, 164 id, 58; Voight v. Anglo-American Pro- 
Vieion Co.,2028 id, 462; Wolfe v. Monurch Refrigerating Co,, #52 
id, 401.) 

We may, however, coneider the ruling on evidence, 
Error ig assigned on the refugel of the court to allow certain 
questions to be answered by Dr. Lynch, The evidence shove that 
within five years befors the application wae made to plaintiff 
in error, Dr. Lynch attended him ss @ phywician, Dr. Lynch was 
Oslled by olsintiff in error, end testified that he wae & orace 
ticing phyeician snd surgeon in Chicago, and thet he had known 
Cornelius Cronin for about twelve yeare, that he had mece affi- 
davit of death proofe furnichad the defendent in error, he was 
seked, "Did you attend him (Cronin) that time or around thet 


time at 2826 Calumet avenuet 4&4. I attended him s¢ 5 medical 


sdvieer, but he was not « sick man, I want to correct one 
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statement. 

"9. What wee esid by him? (Objection by plsintiff 
and sustained, ) 

Tbe Court: The deceased ie not here to deny it. I 
Will eustain the objection. He may teatify to what he did, 

A. We had « conversation, I didn't do anything for 
him at that time. I didn't preecribe for him, Shall I state cone 
fidentiol convereation with hiw? 

The Court: I will rule you may show what you did 
for him, He cannot state the conversation, (Exception by defendant) 

Q. When you sere medica] edvieer of Cronin end called 
at hie houee whet did you advises Cronin? 

Mr. Murray: (Attorney for plaintiff) I object as 
immaterial, a6 too remote, ond being a professional secret between 
the doctor and bie patient. 

The Court: That is a privilege the doctor may use. 

I will overruie the objection to the firet two questione and the 
third I think ie for the doctor to claim the privilege if he de- 
sirea, 

The Court: If you don't want to andwer that question 
om account of « privileged communication you bkave a right to de- 
cline, 

The Court: Mr. Cronin waived that privilegce, but the 
doctor hae the right to claim the privilege and not to answer this 
question, 

Witness: I claim the privilege, your Honor. (Object- 
ion sustained.) 

Mr. Sullivan: You claim the privilege? 

A. I reeerve thet right, yes. 

Q. What wae the trouble with Cornelius Cronin at that 


tine? 
Mr. Murray: I object as incompetent, too remote, and 


alec on the grounds of being a privileged question. 
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The Court: Do you claim the privilege on this quee~ 
tion? 

A. Yes. 

The Court: Objection eusiained end exception,” 

The witnese further teetified that severei years bee 
fore he was testifying he hud atiended Cronin pereonaliy in the 
capacity of medical adviser and that his preeeristion eould be found 
in some pharmacy, about eix yesre ago, end that Cronin at that tine 
complained of naine in the back ond ygove hie the prescription, 

The ruling of the court in allowing the physician to 
exouse himeelf from answering on the ground of privilege, ie erron- 
ecus. At common law there wae no privilege ae to communications 
between the physician and patient, end thie rule etili prevaiis 
where it is not changed by statute. (40 Cye. 2380-2391). : Gsacond, 
the rule ie for the benefit of the patient where such privilege 2x- 
iste and not the physician, «id the »atient, se between himeeif and 
the plaintiff in error, waived it in hie srplication, which was 6 
part of the contract. 

For thie material subetantial error in ruling on evi- 
dence, the judgment muet be reversed and the cause remanded for a 
new trial. We do not deem it neceeoary to diecuse the alleged er- 
rors in the instructions, if any, as they will probebly not aries 
upon the second trial. 


SSVERSED AND SEMANDED. 
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MARY SCHILLER, 
Apreliles, 
Appeal from g 
ve, County; 
GEORGE ¥. NEVIUS, 
} Appeliant. i 
; ow 
7 | Pe, , 
> A 1 & : 





Thie appeal ie from a judgment of the County Court 
of Cook County in an ackion in cage brought by Mary Schiller, ap- 


pellee, ageinet George ¥. Neviue and Lag rd ¥, Nevive.. No services 


wae hed on Laird ®. Wevius. / 

The declaration te inAnree counte in ail of which 
the defendante ars charged with négligence in the practics of their 
profeesion a¢ dentiete. In each count the relation of the parties 
ie &lleged and the legal duty arising therefrow and the violation 
of that duty, reeviting in injury to plisintiff, according to the ap- 
proved forms given in Chitty's work on Pleadinge. The action set 
forth in the declaretion, and gach count thereof, is in tort und not 
in contract, 

The firet queetion to be coneidered in this cass is 
whether the County Court had juriediction to hear and determine the 
caes, Thie question Bae called to the attention of the court osfore 
the trial was entered upon and wae reserved for later consideration. 

, At the close of the evidence the defendant moved the court to dig- 

8 miee the case. This motion wae overruled. The question was again 
raieéd on a motion for a new trial, and upon a motion in arreet of 
judgment, 

County Courte in thie state have jurisdiction at lias 


a, under Section 35, Chap. 37, Hurd'se Revised Statutes, which reade 


ae followe: 
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"The county courte shall have concurrent jurisdiction 
with the cireuit courte in al] that claese of cases wherein 
justices of the peace now have or may hereafter have juriedic- 
tion, where the amount claimed or the value of the property 
in controversy shell not exceed one thousand dollara ($1,000.)" 

The jurisdiction of a justice of the peace 
ié prescribed by Chapter 79, Article 11, Hurd‘'ée Revised Statutes, 
The only portione of the etatuie which relate te jurisdiction in 
cages of thie kind sre in the first seetion, which reade ae followes 


"In actione arising on contracts, shether under seal 
or not, expreeeed or implied, for the recovery of money only;* 


and in the sixth eection, which providse: 


"In ali ¢sse9 where the action of debt or ageumpait 
@ill jie.* 


ve find in theese statutes no jurisdiction veated in 
the County Court to hear and determine actione in tort. (Nevin v. 
Pullman Palace Car Co., 168 Ill 422; Qity of Robinson v. Hilderbrand, 
71 Ill. App. 83; Horne v. Mondelbaum, 13 id. 607.) 

The judgwent below is, therefore, reversed and the 
cause ie renanded, 


REVERSED AND REMANDED. 
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JOSEPH T. MELLOE, 
Appellant, 





vs. 


ALBERT E, HAGE, 


Cook “county. 


1 Sif .A. 4. 8 6 


Appellee, 





WR. JUSTICE SWITH DELIVERED THE APINION OF THE COURT. 


The bill in this cage is brought to reecind @ 
contract of pubchase of a one-haif interest in s saloon vueiness 


for fraud, and td, diseolve a partnership between the complein- * 
i - 





ant and defendant, — “an accounting, and to set seide a 
certain note and mortgages given by the complainant to the de- 
fendant in part payment for the one-half intereet in the sa- a 
loon businses. 

A general and especial demurrer was suetained to the 
original 61411 and to four amended bills thereafter filed by 7 
leave of court. The demurrer vee ordered to stand to the fourth 
amended bill which was dismissed for want of equity. poate’ 

The complainant, Mellon, allegee in his bil} that 
he made the acquaintance of the defendant, Hagen, through an 


. ; j < 
sdvertisecent appearing in the Daily Weve, published and eireu= 







lated in the city of Chicsgo, Illinois; that the compleinant Re 
called wcon defendant to negotiate for the purchaee of a saloon — 
at 319 South La Sallie etreet, Chicago, Illinois, anc Hagen the or 
and there etated to the complainant as follows: "I want Bo” 
partner. The reason I want to get one ie vecatee I live 
the country et Hinekley, Iijinmoie, shere I ag now ersoting @ 


building im ebich I a going to conduct a saloon bueiness with 
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my brother~in-law ond I want to get a good, straight, honest 
fellow whe will tare a half interest in thie place. I will take 
$2,250 caeh for « helf interset, which ie about haif what it is 
worth, Tha receipte of thie ealoon for the past year have never 
been lees than $60 a day. The net profite at the present tine 
and for a year leet past exceed $30 a day after deducting the cost 
of goode, light, rent, help and incidental operating expenséa," 

The bill avers that in truth end in fuct the receipts 
of the saloon for the paet year had been about #40 a day, end the 
gross receipte at the time the above representations vere msde did 
not exceed the expeneee of running the bueinees; that the defendant 
Hagen well knew that said representations so made were fulee and 
fraudulent and were oo made for the purpose of inducing the com- 
Plainant to part with hie money and property; that the complainant, 
relying upon eaid falee and fraudulent representations, was induced 
to pay amd did pay over to the defendant the sum of $2,250 as here- 
inafter etated, that the complainant made diligent inquiry to ascer- 
tain the truth of the situation from the defendant and relied upon 
hie revresentatione which proved to be false and fraudulent, thet 
the complainant etated to Hagen at the time the negotiations sre 
being carried on that he, the comoleinent, wae a sea wean and not 
familiar with the saloon bueinewe, nor any other business, that the 
complainant requested the said Hagen to ghow to his the agcount 
books show ing thet the business was taking in #60 « day and wae 
making o profit of $20 « day, but thet esid Hagen informed com 
plainent that he did not keep any bocks, that the eseh register 
showed the emount of the daily receipte and that, after the aay 
wee over, the combination was re-set eo 26 to be ready to register 
the amount to be taken in the folloving day; that the complainant 
then stated to defendant Haugen that if the businese #28 making a 
profit of $20 » day it would be 2 gocd investment for the complain- 


ant, and thet Hagen then and there etated it would certainly be & 
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profitable inveetment se the place could be made to take in £100 a 
day in rsceipte, 

The complainant further alleges that, relying upon the 
etetements and representations made to him by the defendant Hagen, 
he entered inte and did form @ gopartnership with the gaid Hagen, 
the defendant, and Hagen did then end there, by a bill of exwie, dated 
November 20, 1912, tranefer, e¢11 and aseign to the complainant 4 
one-half intereet in said ealoon business, and the bill then sets 
forth the bili of sale. 

The complainant averse thet hs paid in cash a sum of 
$1,000 to the defendant Hegen, and signed, executed and delivered 
to Hogen his note and mortguge, bearing date November 20, 1018, for 
thes sum of $1,250; that the note wae payable to the order of said 
Hagen, due one year thereafter, with interest at the rate of six 
per cent. per annum, and was secured by s ecsrtain truet deed or 
mortgage on a farm owned by the complsinant in the state of Michigen, 
and that the note and trust deed were still outetanding. 

the compleinant further averse thet the bueinees, since 
Hovexber 20, 1912, hee not taken in in eneh receipts or otherwiee 
OR average of $40 5 day, and that during all the time that the com- 
plainant hes been engaged in ssid business sith the defendant Hegen, 
the complainent hae been foreed and compelled to advance and put into 
said busineee divers sume of monsy from his own private funds te 
protect the business and to prevent it from being cloeed up for want 
of funds to west current billie and expenses, thet the business has 
not et any time since Novembsr 20, 191%, been profitable but, on the 
contrary, hae been opsrated by the complainant at a great lose, 

The complainent further sllegee that he hae requested 
the return of the moneys and securities obtained by Hagen from hin, 
and hae offered to turn beck to said Hagen the one-helf intereet in 


said business tich he purchased, and thet said Hagen hae declined 
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to dissclva thes pertnerehip or to eurrender or deliver up or can- 
ce] the note ond wortvage above mentioned, and refueese to return to 
the complainant the $1,000 paid by the complainant to Hagen in part 
payment for the eng-half intereet in the bueinges. 

The bill then chargee that the woney and nots and mort- 
gage were obtained from complainant by fraud end circunvention for 
the purpose of cheating and defrauding him of the moneys without giv- 
ing him any consideration whatever therefor, and that the said note 
and mortcage were likswiee obtained by fraud and cimcumvention and . 
should be delivered up and surrendered to the complisingnt anc cane 
celed, and that the rartnsrehin agreement should te declared vold, 
and be delivereé up and cenogled and eet saeide, 

The bill further elleges that the note end mortgage 
mentioned therein are etil]l outetending and that the mortgage hee 
been duly recorded in the recorder's office in ths county of Chip- 
pewa, in the state of Michigan, and, o# appears from the record, is 
& valid and existing lien upon the complainant's farm. 

The bili further represents that the defendant, Hagen, 
aeide from the one-half interest in the businese and exclusive of 
the truest deed end note for $1,250 which he faleely and fraudulently 
obteined from the complainant in the manner set forth in the bill, 
ie totally ineolvent and hee no property or ascets, personal] or reel, 
against which the complainant cen secure restitution of his losses, 
and thet the defendant hae threatened to and is about to sell, assign 
or otherwise die oee of bia one-half interest in the eaioon business, 
etocke and merchandise, leasehold interest and saloon license of 
the premiese known ae 316 South La Selle street, and threatene to 
and ie about to collect the cutetanding debte due and owing to said 
ealoon business, and ie stout to sell, assign or otherwise diepoae 
of the trust deed and note for $1,250, end unless reetrained and 


enjoined by the court from eo doing, the compleinant will be irrep- 
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arebly and irremediably injured and prevented from eescuring hie 
rights in the promise¢e, 

. The bill praye for a decree for the return of the 
$1,000 cash paid by compleinent to the defendant, and that the trust 
deed and note for $1,250 be decreed to be returned, delivered up and 
werked as canceled, and that the partnership agreement be deciared 
mull snd void, 

\ The bill sete up fecte and circumeatances which,if 
true,(ae the demurrer admits) clearly show that the complainant wae 
compelled to and did rely solely upon the statements and representie 
tions of defendant, Hagen, as to the amount of ths actual receipts 
and SRemareennate of the businese during the year preceeding the 
negotiations between the parties. It appeare that the complainant 
could not verify, by any means kno#n to him, the statenents Gade 
by the defendant. The statement of the defendsnt that he kept no 
booke nor record of the amount of the receipts cf the business and 
had no record thereof to show te the complainant, compelled the 
latter to rely sholly urcon the statements of the defendant with ref- 
erence to the business. In our opinion, the bill states good grounds 
for equitable relief to the complainant, O'Donnel] & Duer Bavarian 
Brewing Cc. v. Farrar, 62 111. App. $71; and on appes}, in Bavarian 
Brewing Co. v, Farrar, 163 Ill. 671, the Supreme Court, at page 475 
of its opinion, after suggesting that some of the repreesentatione 
eet up in the bill in thet ease amount to no more than expreselone 
of opinion se to the value of the property and business or &® recone 
mendation of the property of the e#ller, seyse: 

"On the ether hand, that the esloon bueinesa was doing a 
profitable businese, mostly giaes trade, and gepecially that 

the income was $20 per day, were statemente of fact which, if 

falee (ew they were found to be by the court below) would en- 

title the complainante, upon discovery ef the real facte, 0 2 

rueciesion of the contract, (Allin v. Millison, 75 Ill, #01, 

Hicks v. Stevens, 121 id, 186.)* 

An additional abetract of record ie filed in this 
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case, Containing 49 pages , and setting up the original bill and 

the several amendmente to the bill and the special demurrera to the 
bili sand the severai amendments, which we think were wholly unneces- 
wary fot the consideration of the case. The fourth emendment to 

the biil wae sufficiently abstracted in the original abetraect filed 
by appellant, and aieo the especial demurrer ordered to stand to that 
anendment, The coste of the additional abetract, ae well ae all 
other costes on this appeal, will be taxed agninet eppeliee, 

The court erred in sustaining the demurrer to the bill 
of compiainant in this case, and the decres ie, thersfore, reversed 
and the cauee is remanded for further procesdings not inconsistent 
with the viewe herein eapreseed, 


REVERSED AND REMANDED. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of.our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the State of Illinois: 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 


et . 
. 


Hon. DORRANCE DIBELL, Justice. 


Hon. CHARLES WHITNEY, Justice. 







- CHRISTOPHER C.-DUFFY, Clerk. | 


lea 
J. 6. MISCHKE, sherite. 187 I.\. 5D 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
of April, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 












—* Lite Pe! CF eR 
_a99}1u02 bas boxbaud + ‘onta ‘basavods sa0 brod 1 100 
; AGG 


is rt is 
Lt AMS wet 


sptomti {1 lo stst2 edt to sotrteid baooses 


¢ 
.ooftewl gaibtes1td ,a9U4Aa0 .b SMAUG Sno! 
Z, ‘yee ee ies 


* 





ag —— 


— 


eso ag 
—— — J 







te ~~ va" as HgC Te. 


» . ⸗ 
oe 8 > oh. oa 4 . oF 


* * 8 t — — ———— 
EE oT — — 








Se = — SSS Sa SS ——— ov a 











2* — = SPeyed: 





ysb deel edt no :ttw-ot — — fads — 
“Yo nointgo edt — 


* — rag f 
Hers Hi bas ebrow oni al dick bisa to 90 eae ‘S 


4 4 * TR fet —" 
EOP ET OR, a: alin 


No. 5846, 
Henry 0, Forrest 
Appellee, 
ve. Appeal from Lee, 
Roper Furniture Company ,) 
Appellant, 


Opinien by CARNES, J, 


Henry 0, Forrest, *ppelles, sued Roper Furni- 
ture Company, appellant, te recover for an injury to his 
right eye while in the employ of that company, claimine 
a violation of Section 1 of the Act of 1910 Hurdts 
Revised Statute, 1911, page 1138, which provides, 

"That all power driven machinery including all saws ...... 
hall be so located wherever possible as not te be dangerous 
to employes or shall be properly inclosed, fenced, or 
otherwise protected,® eng though stipulated to be under 
the Worknen's Compansation Act of 1912 he Claine the 
right to maintain ahis action under the provisions of 
section 3 of that eet, Hurd's Revised Statutes, page 
1137, which provides, "That when the injury to the employe 
Was caused by the intentionsl omission of the employer, 
to comply with statutory safety regulations, nothing in 
this act shall affect the Givil liability of the employer," 
There is a declaration of six counts which appel- 
lant says properly presents the Claim, to which the 
general issue was filed, And plaintiff had verdict 
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and judgment for $2500 from whieh the defendant appeals. 

Allellee was in the employ of appellant Auguee 29th, 

1912, operating a steam power driven rip saw, and while 

so doing a splinter was by the action of the saw, thrown 

@nto his right eye. At the time of the trial in May 

1913 the eye was useless eo far as sightis concerned 

and there wae visible in it 2 scar and other conditions 

leaving no question abbdut that fact. The eye had been 

injured about sixteen years before that tine leaving a 

sear and some weakness . . Appsllant's contention, to which 

the greater part of its argument is directed, is that this 

loss of sight came from that old injury aggravated by some 

other irritating causes shown by the evidence, and not from 

the accident complained of here, and oropPb testinony 

was heard to the effect that the accident could not have 

Pr@duced the injury, But appellee testified that before 

the injury in suit here he could see to work and read 

with the other eys ctosed, that at one time a few months 

before the accident he had, while in the empioy of 

appellant some temporary injury of the left eys and worked 

for two days with it covered, using only the right eye; and 

he is corroborated by other witnesses as to this fact; and 

it is provem by a physician called as a witness by appell- 

ant that on August 3let, two days after the accident, 

the eye was in so had a condition that ita removal was 

adtised by the doctor. 


We are satisfied from the evidence that there was 
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and judgment for $2500 from which the defendant appeals. 
Allellee was in the employ of appellant Auguee 29th, 

1912, operating a steam power driven rip saw, and while 

so doing a splinter was by the action of the saw, thrown 
@nto his right eye. At the time of the trial in May 
1913 the eye was useless so far as sightis concerned 
and there was visible in it a scar and other conditions 
leaving no question about that fact. The eye had been 
injured about sixteen years before that tine leaving a 

sear and some weakness . . Appsllant's contention, to which 
the greater part of its argument is directed, is that this 
loss of sight came from that old injury aggravated by some 
other irritating causes shown by the evidence, and not from 
Pate testimony 


A 
was heard to the effect that the accident could not have 


the aceident complained of here, and 


Pr@®uced the injury, But appellee testified that before 
the injury in suit here he could see to work and read 

with the other eys ctosed, that at one tine a few months 
before the accident he had, while in the employ of 
appellant some temporary injury of the left eys and worked 
for two days with it covered, using only the right eye; and 
he is corroborated by other witnesses as to this fact; and 
it is proven by a physician called as a witness by appell- 
ant that on August 3let, two days after the accident, 

the eye was in so had a condition that ites removal was 
adtised by the doctor. 


We are satisfied from the evidence that there was 
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an injury at the time and in the manner charged by appellee 
which resulted in the loss of sight of hie richt eve, 
perhaps because of a weakened condition produesd by the 

old injury. If it bes true that the injury in question 
resulted in aggravating a former disease, and would not have 
been of so much consequence in the absence of that 

disease, still that fact affects only the question of 
damages, Simpson v. Peoria Ry. Co. 179 Iii. App. 307 
and authorities there cited. 

Appellant says there is no evidence that appsiles 
could see with the richt eye immediately before the 
accident, and therefore a verdict for defendant shouid 
have been directed. It is true that appellee's languace 
in dtating as a witness the condition of hie sicht before 
the injury in question is not so accurate and certain as 
might be required in a pleading. But when he says, as 
he does, that he could see with that eye before the 
accident and offers proof showing that a few months 
before he did work with the other eye bandaged, the jury 
would naturally presume that the condition continued up to 
the time of the injury, and were warranted in s0 presum- 
ing even though he did not expreasly state that he could see 
with that eye ons minute or oneday before the accident. 

The Court instructed the jury at the request of 
appellee, "If you find from the preponderance of the 
evidence in this case thet on the 29th day of Aususit, 

1912, the plaintiff, Henry 0, Forrest, wae in the 
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employ of the Roper Furniture Company, and that said 
defendant was then and there engaged in the business of 
manufacturing furniture and operating a factory in which 
powemdriven machines were used , and that on said date 
the said plaintiff was working in the line of his duty as 
such employe of said defendant upon a saw operated by steam 
power, and that said gwaw was, at the time aforesaid, a 
power-driven machine, and if you furhter believe from the 
evidence that the said defendant throuch its elective offi- 
cer or officers, intentionally omitted tc properly cuerd or 
protect csid saw as required by law, and that as 2 result 
of such omission on the part ofthe intentions as sefore- 
said, a sliver, piece of board or lunber, was thrown from 
said saw and into and against the eys and head of the 
plaintiff while he, the said plsintiff, was working upon 
said saw in the line of his duty and employment and thereby 
and therefrom was injured, and thatplaintiff was then and 
there exercising ordinary care for his safety, you 

should find the defendant gu®lty and assess euch damages 

in favor of said plaintiff and againet said defendent as 
ypu may find from the evidence the plaintiff suffered, if 
any, as a result cf such injury." And at the instance 
of defendant that "The defendant can be found guilty of 

an intential omission to safeguard said machinery only in 
the event that you find from the evidence (1) that 

it failed tc guard the caw in question in the manner re- 
quired by law, and $3) that its omission was intentional 
and (3) that the plaintiff was not guilty of any want of 
ordinary care contributing to his injury, and (4) 
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that the plaintiff was injured, and (5) that such 
injury was received by reason of defendant's failure to 
properly safeguard said saw; s0, if you believe from the 
evidence here that the defendant honestly and in good 
faith attempted to and did use all the precautions in 
that respect that a man of ordinary prudence would have 
employed under like circumstances, having in view 
the welfare of the workman, the practicability of 
guarding the machine, and its use, then you camiot find 
defendsnt guilty because of an intentional comission to 
safecuard said saw,* 

"That it is absolutely sasential to plaintiff here 
in making out his case that he show be a preponderance of 
the evidence that the saw in question was dangerously 
defsctive and used in that condition or not properiy safe 
guarded, and that thie omission wae with the knowledge of 
defendant or some elective officer of the same, and 
that plaintiff was injured, and that said injury was 
received “oY auch use Or omission. Uniese you 
believe from the evidence that there was such use or 
intentional omission, and that plaintiff was injured thereby, 
you should not find defendant guilty because of sympathy, 
nor yet because of any other neglect, fault, act or 
omission whatever, even though you believe from the 
evidence that there was such other neglect, act , fault 
or omission, 


"That even though the defendant were liable for 
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the accident in question, still plaintiff oould not 
reaover in this case for any damage, which was not the 
natural and necessary result of the accident and injury 
then sustained, if you find from the evidence he met with 
the accident complained of and sustained injury at that 
tne. And if vou find from the evidence that the 
pleintiff has now, or has had sny other digability, re@ 
sultine from conditions which existed in the plaintiff prior 
to said accident and of which the accident in question was 
not the proximate cause, then you are not permitted by law 
to allow him anything fer such cisability and should not 
do so from motives of symathy, or any other motives." 
"That the law required defendant to properly 
safeguard the saw in question, but this provision of the 
law does not mean that defendant should so safeguard said 
saw as to insure the plaintiff against every possible 
injury; and that if you believe from the evidence 
that the defendant se safeguarded the saw in question as 
to properly protect the plaintiff from coming in contact 
with the teeth of the saw and agsinst injury in that 
manner, but did not so safeguard the saw as to prevent 
plaintiff from possible injury fron flying smXin slivers 
or splinters, thrown from the saw, and if you further 
believe from the evidence thet no person of ordinary cars 
and caution would, in the exercise of ordinary care and 
foresight, have foreseen or apprehended any danger from 


that source, then the Court instruets you that the 
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defendant was not guilty of an intentional omission to 
properly safeguard the saw in question in that respect," 
And the Court was gaked by appellant to instruct 
the jury, "That while the law required the defendant 
to properly quard the saw in question, it did not of nec- 
eesity require the defendant in so doing to guard the 
saa with the latest and newest inventions, nor with any 
guards that woulel destroy er unreasonably impair its 
efficiency, nor with such guards as would insure a careless 
person against injury, nor with such guards as oniy a 
person of unusual caution would deem necessary. On the 
contrary, all that the law required in this respect was 
that the defendant should so guard the saw as to make it 
(reasonably) ssfe for persone exercising ordinary care 
for their own safety so far as this was practicabie and 
could have been done with reasonable regard for the 
effeciency of the machine in the kind of work, which was 
to be done upon it.® And gave the instruction modified 
by striking cut the word "reasonably". There were 
other instruetions requested by appellant and given, but the 
foregoing show the theory of law on which the case was 
tried, The modification of the last mentioned instruc- 
tion is much complained of; but apPellant offered and the 
Court refused an instruction in which it was stated that 
the requirement to make the saw reasonably sate meant 
to guard against euch dangers as might reasonably be 
apprehanded in the absence of a guard, The instruction 
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Was properly refused because covered by other instructions 
but there was no error in adopting appellant's definition 
of ‘reasonably safe! in the instruction instead of 
the term itself, which the Court in effect did in the 
series of instructions given. 

rt ig argued that appellee's given instruction omits 
the necessary sliement of knowledge of defendant of the 
condition of the machine. The phrase ‘intentionally 
Omitted' implies knewledze of the defect as weli 2s the 
duty. We see no errer in that respect, 

tt is argued that the purpose of the aet is to 

protect workmen from injury in coming in contact with the 
machine itself and that an ascident from dust, or 
splinters thrown from the work by the action of a wheel or 
aay is not within its provisions, No authority is cited 
by appellant on this point. The injury in question 
here is not from dust or a small paritele of wood but from 
what is properly termed a splinter and it is proven 
that the saw head theretofore thrown off splinters of 
considerable size and that there was much danger from 
that source. In the absence of authority te the con- 
trary we conclude that the danger wee within the 
statutory requirement of protection of workmen. 

The evidence leaves no doubt that the condition of 
the machinery was of long standing and was well known to 
elective officers of appeliant. There was evidence 


of some effort by way of placing guards to obviate the 
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danger, but without extending this opinion by a detailed 
statement of conditions, it is sufficient to say that the 
evidence showed = condition requiring protection in com 
Pliance with the atatute and failure of appellant to 
provide the same, aufficientiy at least to sustain the 
verdict of the jury and forbid a reversal on that ground. 
It is argued*that the Court erred in permitting 
testimony thet there Were guarde in use or on the market 
that were practicable in prevention of such danger. 
his evidence was substantially the same on that question 
as in Streator v. Western Scraper Co. 254 Ill. 244, 
where it was treated as competent. 

_t is objected that counsel for appellee in cross 
exaninine witnesses called attention to the fact that the 
suit was defended by an insurance company, and it is said 
this error is one that could not afterwards be corrected 
by any action of the trial court and was not weived by 
failure of counssl to object. Many authorities are 
cited on that point. It ig true the jury had 
nothing to do with thetquestion and information of the 
fact that an insurance company was defending is likeiy 
to prejudice the defenee, but in this case the treasurer 
ofprpeliant, while testifying, without objection stated 
that he notified the Fidelity Insurance Company of the 
accident and the fact coming to the knowledge of the jury 
in this way of which the appellant cannot weil complain, 
subsequent references complained of do not seem to us 


reversible error, 

























beitsseb s yd aotatqo elfdt gaibaetzxe tvodtiw tod , 
$3 —— iad ve “ot daeiottine ai tt (eaoldmiac’ ¥ 
— ae ah mebiectied gcltinpe: ats ibade s be 
© ot taatiequs Yo einliat bas eisteda Sad 
edt gtadens o¢ taadl da ylemetolyeie eked it 
sbavorg tad? so Laexeves 8 bivtot bad yet eds ko 
re —— ——— 
ar oy kere Bg — te ery sf pp Sy “a 08 * — 
Ne 
be £57 — ao ‘reqerot iheite® Wik 7 2 
| “geote ab eslisqce 26% Leeayoo —— st — 
edt tatt fost edd of aotdaetia belies’ — * F 
= “Biss et #b bas — sonstient ia “ye benieteb 4 * tue 
“petoeries od sbuowstte “tot biuoo —— 
ww héview " ‘ton wer bas Prvoo fatxt otf YO a 
gata eettirodine yaa #vetdo oF ohana thet 
bad aut odd outs aig ‘Vaated taeda 1 * oe 
ed? to moitemxotel bad moltoodphedd tin ob ot ꝛ idtos 
— ai gatbastes esr yaeqtoo sodetued! ns. suttitent > 
‘“etuuserd ed¢ esac ctdé af tud cemeien ‘itt 6 
betsts moites(do suodtiw .aatytive# ——— tel to 
edd So yaaqucd sedezivar Wilsbit edt” pettevon titoa si. 
“ust edt to epbetwoat ecg of gmimoo Seat 6f¢ bas 
atelqace ilew fommzo taalleqgs et? — * ease 
"ger Od } ange tom 6b to boaiai quod ‘eseneietes ¢ pie 
vA 2 Of eitacy gateele hoe gdw ud ot bx88" eid ves rs 


——— 


> 


Complaint is made that the Court sustained 
Objections to evidence offered by appellant es to the 
sondition of the machine sometime after ths accident. 
Counsel concede the rule that suoh evidence is inadmissa— 
bie without proof or offer of proof that conditione had 
not changed. We do not see that the Court violated 
that rule, if he did in some instance stili the condi- 
tion of the machine at the time of the accident was knows 
to so many and could be so readily shown that it would be 
reversible error, There are other suggestions of error 
in admission and rejection of evidence and giving and re~ 
fusing inatractions, but we see no susstantial error in 
the points argued, There is no suggestion in appellant's 
first brief that the daltages are excessive. zt is 
said in its reply brief that they may be so considered. 
the point if relied on should have been made in the first 
brief. There is no room for contention of excessive 
damages except on the theory that the injury was not the 
proximate cause of the loss of sight, The jury evi- 
dently believed that it was, and there was ample 
evidence to support that conclusion, 

Finding ne reversible error in the record, the 


judgment is affirmed. 
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STATE OF ILLINOIS, | 4 
SECOND DISTRICT. { is I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this fifteenth day 

of April, in the year of our Lord one thousand nine bun- 


dred and fourteen. 





Clerk of the Appellate Court. 






. heat e Tae Pee sd abut es 
Cy 













Site e.g A euibcone | 


Mbit Ate dce hs bef ay ratte — cil Qaey aes — wtih 








Pee SARA a, Rata 


aba reas Gna: Mai: — 









ae Seg 


att BOS 6 


2 
ety. = 


* 


ak Cine.) ese ot 





outer “SY eee. 


* 











to 







6 Oth ben Fi ; “in ca tab ect quads. ston 
RDS Mn eae Ye ee 
rate * — — 


Ve. Se OS a Re — hi km Pe D 





— 


4 


Ad. weotie 


- 
7 
4 


ek ed, Ae a I sh ee 
— 
‘ 
& 
2 
1 
* 
* 
1 
t 
ae, 
* 
⁊ 


Fay * 


= 


‘ Oe ¢ Co Dee ae 
, ; 3 
+ J c here? jews 
Ph . 


| | | ws diowtia a 
; MallaggA odt to diol sywaud 2 sandoraan I mob PR sTOULTENE | 
ebieoel od? lo 19qaed bas .zionilil to otet2 edt to toitei becuse bise 101 
Auſa Yo adfaiyo odd to Yqoo out & #i yaioge1ol odt Jedd YUrTAao Yaastan oa jos 
; soto yt nt b1o0et to seuss beltitas ovods odd ai M00 ¢ 
edt xfits bas bia! yor doe otcugied I moananW yuowrrasT nL 
teh diaeetth int YswestO dao! ) wahlogqA bins ont to Lege 
“fad orin biysevedt? soo bral a Yo 189% oft ai ilitqA to 


.ases1uot bas beth 


Mag sma si Xo Jat bes filed te 


⸗ Oe Naa ss Pik th 
. ; ‘ : See at eh ata) Seo ey ee 


ia = 
ws il 2 ~ * 


ee \ 

— ⸗ 

wre?) | 

\ 

J / & 
* 

a >” 

. = — * 

= — — 
— 
—⸗ 


AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the séventh day of April, 
in the year of our Lord one thousand nine fhundred and fourteen, 


within and for the Second District of tie — ror Tsbiiimnonicrs 


Hy 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 


i 


MPN: ane 
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Hon. DORRANCE DIBELL, Justice: 
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Hon. CHARLES WHITNEY, Justice. 
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CHRISTOPHER C. DUFFY, sage | 8 — 237 
J. G. MEISCHKE, Sheriff. 
2/ 
BE IT REMEMBERED, that afterwards, to-wit: on the ist day 


Ware 4 
Of ety, A. D. 1914, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 59389 
Frank Vogel, Jr. 
Plaintiff in Erre. 
va Error to Rock Island. 
City of Rock Island, 


Defendant in Error, 


Per Curiam, 

The court below sustained a demurrer to an amended 
declaration in the sbove entitled cause, Plaintiff elected 
to abide by his amended declaration. A judgment was entered 
against him for costs, He has sued out this writ of error 
to review that judgment, A writ of error only lies to review 
xuax Yutiguenks final judgments. This judgment is not final. 
In such a state of the case a final judgment would be that 
plaintiff ‘take nothing by his suit and that defendant go hence 
without day” ote. The proper form is suggested in Wilkinson v 
®lin, 136 111. App. 537, Some of the other cases in point are 
cited in Seghetti v Berry Coal Co, 164 Ill, App. 488, Under 
Chicago Portrait Co v Chicago Crayon Co, 317 Ill. 200, if we 
should undertake to ignore this question we would be acting 
without jurisdiction, To the same effect is County of Franklin 
v Blake, 257 Ill, 354, Late authorities are Ajax-Grieb Rubber 
Co. v Gray 179 111. App, 377 and People v Johnson 179 Ill, 
App. 467, The writ of error is therefore dismissed, with leave 
to the respective parties to withdraw the papers filed by 
them, 


Writ of error dismissed, 
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STATE OF ILLINOIS, | 
SECOND DISTRICT. Cer I, CHrisropHEeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate: Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fseventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 


within and for the Second District of *he State of Illinois: 


Present--The Hon. DUANE J. CARNES, Presid 





Hon. DORRANCE DIBELL, Justige. 
ig « > | 

Hon. CHARLES WHITNEY, Just pad. © — 

CHRISTOPHER C. DUFFY, Cle rt. 


J. G. MISCHKE, Sheriff. 


& 
-—e— = — * 


ae 


% 
* 


i 
Pra 
— 


r= 
Zt 


BE IT REMEMBERED, that afterwards, to-wit: on the Stst day 
of 2. I9fS the Opinion of whe Court was filed in 


one Clerks offiee of said Court, in thé words and figures 


following, to-wit: 
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Gen, No. 5968 
H, J, Bennett, appellant, 

vs Appeal from Stark, 
Fred Nicholson et al appellees, 


Opinion Per Curiam, 
In this action on a promissory note, after a motion 
for a new trial had been denied the following entry was made: 
"It is hereby ordered by the court that judgment be and the same 
is hereby entered on the verdict," This is the only entry 
which can be called a judgment in this reeord and it is from 
this supposed judgment that plaintiff below prosecutes this 
appeal, This entry is not a judgment, It does not show for whom 
or against whom it is rendered, Fitzsimmons v Munch, 74111 App, 259. 
People v Jamison, 157 Ill. App. 546.People v Rubright, 160 Ill. App. 
528, Bennett v Karasik, 164 Ill, App. 363. Metzger v Morley, 184 Ill. 
81, The form of a final judgment for a defendant in such a case 
is set out in People v Severson, 113 111. App. 497, to which 
form whould be added a judgment for costs in favor of the defendant 
and against the plaintiff, 

In view of the fact that another appeal may hereafter be taken 
in this case we desire to suggest that though a motion for a new 
trial is embodied in the bill of exceptions there is no recitaiion 
in that bill that any verdict was rendered or any motion for a 
new trial made or any decision of such motion adverse to appellant. 
—— offered at the close of plaintiff's evidence are 
contained in the bill of exceptions, but error is assigned on the 
action of the court on numerous other instructions and they are not 
contained in the bill of exceptions, The clerk has undertaken 
to set them out in the record and to show whether they were given 
or refused, It is not the province of the clerk to csrtify what 
instructions were requested by the parties nor what ruling the court 
made thereon, No judgment having been entered in this case the appeal 
is premature and is dismissed, with leave to the parties to withdraw 


allg papers filed by them, 
Appeal dismissed. 
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STATE OF PE hs 
SECOND DISTRICT. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the J day of April, 


in the year of our Lord one thousand nine ca and fourteen, 
within and for the Second District of the ‘State of Illinois: 


H 
Present--The Hon.¥Y DUANE J. CARNES, Presiding Justice. 


a 
Justice. | 
j 
H 
Fj 
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Hon. DORRANCE DIBELL, 


Hon. CHARLES WHITNEY, Justice. 


CHRESTORHER CO. DUBEY. Clerk. 
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J. G. MISCHKE, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 


Se valy nw DO: 194, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 5805. 
Jult L, Hammalie ct al 
appellees, 
va Appeal from lhaSalle. 
Lafe Lehensberger, | 
abperlext, 
Carnes, P. J. 
One William Midnight purchased a cesidence property 
in Ottawa Illinois, in October 1904, paying therefor #1200 
and afterwards expending in betterments thereon about %3200 
He and his wife occupied it as a homestead from the time of 


the purchase until they sold and conveyed it to appellees e' 
- 


. 


Thomas Tully and Jult Hammalle February 16, 1911, for 489,75 
subject to a mortgage of record that they had placed upon ithe 
same while they owned and oceupied it as a homestead, on which 
there wae then owing $910,25. Eight days before this trans- 
action, and long after the record of aaid mortgage, there was 
filed in the office of the Circuit Ulerk of LaSalle County a 
transcript of a judgment obtained in Justice Court against 
Midknight and wife in favor of appeliee Louis Stern & Gomp- 
any, for $200 and costs; execution issued thereon anc without 
any attempt to set off the homestead se vorovided by statute 
it was levied on the property, an’ a sale followed April 8,1911 
at which sale appellant Lafe Lebensberger received a Sheriffs 
Certificate of sale on his bid of %325,33, 

Hammalle and Tully filed a bill in this case to set agide 
said sale and certificate as a cloud on their title, Issues of 
fact were joined; the case was submitted to the Mester to t ke 

proofs and report; he reported the proofs taken by him, with 
_ @ recommendation that a decree be entered as preyed in the bill 
objections and exceptions were filed and passed upon anda i 


deeree entered granting the relief preyed. 
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There is no contention that the judgment is for a debt 
for which the homestead is liable, Tt is admitted that it 
would be a lien on any real preperty of Midnight and wife, 
subject to such a lien, and that the deed and mortgage men= 
tioned are properly executed and acknowledged to convey the 
homestead interest of Mifnight and wife, Aopellent says the 
controlling question is whether the property was worth more 
than $1000 in excess of the mortgage debt, There was conflict- 
ing testimony on that question and the master found that 
the property was not worth * than $1600 which is less than 
$700 in excess of the mortgage indebtedness. We are of the 
opinion that the evidence sustains this finding, It is common 
knowledge that apparently trustworthy witnesses will differ 
widely in estimates of market value of real estate and the 
result of their testimon y often is a verdict or finding quite 
different from what would be reached by 2 computation to 
find the werage of the opinions, It is peculiarly 4 casE 
where the decree should not be disturbed unless clearly am 
palpably contrary to the weight of the evidence, 

If Midnights interest in the property had been more 
than $1000 the purchaser at the sale might, under sppropriate 
pleadings, have had relief; Krupp v Brand, 300 Tll. 403, 
and cases there cited and reviewed, but being worth less than 
that sum he acquired by his purchase no equitable or legal 
rights id, Appellants eontands that a purchaser at execution 
sale of homestead property worth %1000 or leas at the time of 
the purchase, acquires the right at his option during the 
redempticm period to heavethe homestead set off or tender 
$1000 for its satisfaction, Such 2 right if it exists might be 
of some value enabling a purchaser to acquire an option on 
the property, but as we read the cases no such privilege is 


allowed and we hold that 2 purchaser at an execution sale 
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—— hombéitead property worth less than ®1000 without the home- 
stead being set off as provided by law, acquires no title or 
right, legal or equitable, in or to the property. 
It is urged that the bill is bad because complainants 
did not plead the Homestead Rxemption Statute, and did not 
aver that the value of the premises was lese than $1000 in 
‘excess of the judgment. The bill sets out Section 1 of said 
Act, and it is argued that it should also have set out 
Section 4 of the same Act, It was not necessary xd to do 
either, It is necessary in some cases to plead a statute, 
that is by apt words, to show that the aid of the 
Statute is invoked, as in cases of the Statute of Limitations 
and the Statute of Frauds, put it is never necessary to recite 

in pleadings a public statute; this is c¢lementary doctrine, 
C, & A, R, R. Co. v Dillon, 123 Tll. 570. The ailegation in 
the bill as to the value of Midnight's interest in the prem 
ises may be by inference only, but the defendants seem to have 
understood it, and in their answer"deny that the actual value 
of the equity of compiainants" grantor in said premises was 
but the sum of $489.75"; both parties introduced evidence on 
that issue, and it ig too late now to raise the question, 

It is argued that the reference to the master only re- 
quired’ him to report, and should be construed to require 
only a report of the evidence, and not of hie conclusions, If 
there is anything in this point it was waived by appeilant's 
appearing before the Master anc the Court with objections 
and exceptions to the report without raising that question, 
and is also immaterial because the decrea is based on tie 
finding of the court from the evidence reported by the 
Master. 

It is urged that the court should not have decreed costs 


against appellant, who is said to be an innoeant purchaser, 
a: 
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The decree orders appsliant and the judgment creditor to pay 
the costs, We see no error in that provision, There is no 
question of innocent purchaser involved, appellant purchased 
after appellees’ deed was of record, which on its fuce recited 
that the premises were the homestead of Midnight, It is 
utged that the court erred in declaring the judgment void, 
The decree finds the judgment and proceedings under it, void 
and of no effect "ds against complainants", and the order 
following, that they be set aside as a cioud upon the title 
of complainants, is to be read with that finding,and 
Mot construed as an order avoiding the judgment against 
Midnight and wife, who were not parties to the suit, 


Finding no error in the record the decree is affirmed, 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. ‘Ries I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHeEReEorP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 


Within and for/the\Second District of the State of Illinois: 
Present--The — J. CARNES, Presiding Justice.:« 
Hon. DORRANCE. DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


cpm TT 4 *— vey 
J. G. MISCHKE, Sheriff. ee ne ee et are a 





BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
oo auty, 2. U. 1914, the Apinion of the Court was\ filed in 
the Clerk’s office of said Court, in the words and figures 


foitewing, to-wit: 
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Gen. No. 5950, 
Camille F, Ribordy, appellant, 

va Appeal from Whiteside. 
Commissioners of Drainage Dis‘ rict 


me as. 70... appellee, 


Carnes, P, J, 

This ie a suit in equity in which appellant Camille 
F. Ribordy, is asking that anpellee, a Drainage District or- 
ganized under the Farm Drainage Act, be decreed to refund 
to him certain moneys he paid under a void assessment, 

Failing to ohtain all the relief he prayed he prosecutes 
thie appeal, 

The lands of the District are located in the connties 
of Lee and Whiteside; and while appellant was treasurer and 
one of the Drainage Commissioners, and the owner of lands in 
the district, it undertook to levy and collect an assessment 
of $9000 for doing certain work in the Dietrict, Appellant 
paid to himself as treasurer $504 the amount assessed arainst 
his land, and three other land owners paid their assessments 
to him, agcregating $403.38, making total assessments collected 
and in his hands $907.28, The remaining land owners refused 
to pay their assessments and they were returned delinguent 
to the County Treasurers of Lee and Whiteside Counties rese- 
pectively. On application for judgments in those counties 
objectoons were filed in each county, and sustained in 
Whiteside and no appeal taken, The county court of Lee County 
struck the objections from the files and entered judgment as 
applied for. The objectors appealed from that judgment to 
the Supreme Court and it wae there reversed and the cause 
remanded . (The People v Weleh, 252 Ill. 167.) "io further effort 
was made to collect the assessment, Appellant says in his 


brief that it was established in the courts that the entire 
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proceedings under which the assessment was levied were null 
and void, and while appellee questions that stotement, we will 
consider the case on the assumption that the proceedings were 
void, 
: Incident to making and endeavoring to collect this asse:s- 
ment there were necessary expenses incurred, attorneys fees, 
court costs, etc, amounting to $585.33, of which %405,72 was 
paid out of the $907, 28 so in the Treasury, before this bill 
was filed, and more than half of it by appellant while 
acting as treasurer. There was $179.50 unpaid, of which $147.50 
Was due the Court Reporter for services in the litigation re= 
ferred to, and thisitem appellant as commissioner had voted t0 
pay.There is no question that all the items that so to make 
up the $585.22 were charges incurred in the attempt to make 
and collect the assessment, and it is not claimed that 
they should hot have been paid had the assessment been valid. 
Before commencing this svit appellee sold his farm 

and ceased to be Treasurer &£x of the District, and voluntarily 
turned over the balance of the $907.28 in his hands to his 
succeddor in office, The praver of his bill is, that appeilee 
be restrained from expending any moneys paid into the treasury 
by appellant for the purpose of paying any cost or expenses 
attendant upon the levy and collection of said $9000 assess= 
ment and proceedings preliminary thereto, And that it be 
required to repay to appellant the full amount of the assess- 
ment paid by him or if they have exppnded any of said moneys 
and therefore cannot repay the whole of said sum, that they 
be decree to pay such portion of said sum as they have in the 
Treasury and levy an assessment to make up the deficiency 
and on its collection pay the same to appellant, 

The decree ordered appellee to return to appellant %178,91 


of the money so paid by him and retain the balance, This result 
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is reached on the theory that the $907,28 is a proper fund 
from which to pay the expenses incurred, and that anpellant's 
money should bear its proportionate share of the burden, 

This conclusion seems to us reasonable and equitable, 
It has been held in many Illinois cases that drainsge come= 
micsioners can not create a debt and then levy an assessment 
to pay it. We know of no legal proceeding in which appellee 
might collect the money to pay appellant that part of his 
assessment that had already been expended, Vandalia Drainage 
District v Hutchins, 234 Ill, 31; and Martin v Union Drainage 
Dist, No, 5, 150 Ill, App. 403, with the authorities there cited 
and discussed, sufficiently point out the law in that respec t. 
Therefore the court could not grant the prayer of the bill 
that appellee be required to levy an assessment to raise monep 
to reimburse appellant, This objection however does not 
go to the whole relief prayed; it was possible for appellee 
to return that part of the money still in its treasury and 
a decree might have been entered to that effect, But we 
are of the opinion that the court did not err in refusing to 
do so, It is suggested by counsel that anpellant as an indive 
idual is something entirely different from himself as 2 comm 
issioner of this district, This is true in a sense, Appellee 
as a corporation is an equity to be considered by itself; ap- 
pellant occupied the dual position of agent ‘for the coroor 
ation and an individual with whom it was dealing, As arent 
appellant, with othere, led his principal to do an unauthorized 
and void act and to incur expenses that it had no power to 
pay. He voluntarily paid money into the treasury to be used 
in carrying on this unauthorized undertaking; and whatever 
might be said of his rights had he not been an agent of appellee 
aiding in incurring the exnense, it scers to us that he is 


not now ina position to ask a courtof equity to decree a 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. ee I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT 


on Tuesday, the seventh day of April 


Begun and held at Ottawa 
in the year of our Lord one thousand nine hundred and fourteen 
Within and for the Second District of the State of Illinois: 


Present--The Hon. “DUANE J. CARNES, Presiding Justice. 
j 
i 


Hon. DORRANCE DIBELL, Justice. | 
Hon. CHARLES WHITNEY, Justice. | 
CHRISTOPHER’ C. DUFFY, Clerk. 
J. G. MISCHKE, Sherire. A O 6 I.A. » £0 
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to-wit: on the 3lst day 


BE IT REMEMBERED, that afterwards, 
Seuuiy, A, D. 1914, the opimion of the Court was filed in 
tne Clerk”’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5953. 
Elias B, Anderson, appellant. 

vs Appeal from Whitesdde 
William P, Benson et al appellees, 


Carnes, P. J, 
This is a suitvin equity brought by Elias B, 
Anderson, appellant , in September 1911, to compel an account- 
ing by appellees William P, Benson, Louis A, Bittorf and Her- 
man V, Bittorf, of profits made in manufacturing "Big Four 
Barn Door Hangers®, a patented article which appellant alleges 
he invented and furnished a shetch of to appellees avout 
ten years before this suit was begun, and that appellees 
then promised if they couldmake use of the invention they 
would do so and inform appellant and pay him what i was 
reasonably worth,It is alleged that appellees immediately 
begun and ever since continued the manufacture of said ar- 
ticle in large quantities, and sold it all over the United 
States, obtaining a patent therefor as the invention of 
appellee Benson; and that appellant did not learn of such m 
manufacture and sale till just before filing his bill herein. 
Appellees answered February 3rd, 1912, denying the alle- 
gations of fact on which rested the conclusion that appellant 
was the inventor of the article, and denying any contract or 
agreement with him in relation to the same, and claiming it 
was theinvention of Benson, 

On issues so formed the cause was referred to the moster 
May 4, 1912, to take and report proofs with his conclusions, 
Afterwards, while the case was pending before the Moater, 
appellees moved the court for leave to file a plea of the 
Statute of Limitations, which motion the Court continued un - 


til. the final disposition of the .case. | 
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On the hearing before the Master there was a sharp 
conflict of eridense ,and his decision necessarily depended 
on the credit given by him to bkkuxXustimeng the testimony of 
conflicting witnesses, He reported that on a consideration 
of the merite of the case he found the complain&nlk had failed 
to establish by a preponderance of the evidence, his alleged 
arrangements with the defendants, and recommended the dismis- 
gal of the bill for want of equity. Objections were filed 
and overruled, followed by a hearing on exceptions before the 
Chancellor, who during such hearing allowed the motion, 
before mentioned, to file a plea of the Statute of Limitations, 
which plea was filed and issue joined thereon, The court 
on hearing of all issues so presented, including those 
arising on exceptions to the Master's report, entered a decree 
approving and confirming the Mantezr's report, and further 
finding that the complainant's right of action is barred by 
laches, and dismissed the bill, 

Yhe finding of facts by the Master approved by the 
Chancellor, without reference to the question of laches, 
concludes appellant and supports the courts action in dismige 
sing his bill, untess we can say "The decree wae clearly and 
palpably contrary to the weight of the evidence," This is 
familiar law and the above quotation is from Merry v Berg= 
feld, 264 Ill, 84, A reading of the record leads us to the 
conclusion that the Master correctly weighed the evidence, 
therefore the dec:ece mist be affirmed, 

It is not necessary to pass on the question of laches, but 
there was evidence to the effect that the hanger in question 
had been in use for several years at a place where appellant 
must have seen it repeatedly, and the allegations of the bill 
are that it had been extensively manufactured and sold. These 


considerations not only tend to support the defense of laches 
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STATE OF ILLINOIS, ) __ 
SECOND DISTRICT. — I, CHRISTOPHER C. Durry, Clerk of the Appellate 


_ Court. in and for said Second District of the State of Illinois, and keeper of the Records 


_ and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appeliate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirty-first 
day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


—E 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred and fourteen, 


within and for! the Second District of the — Illinois: 


Present--The Hon. DUANE J. CARNES, Presiding Justige. 


i 


Hon. DORRANCE DIBELL, Justice. | 

Hon, CHARLES WHITNEY, Justice. / 

CHRISTOPHER C. DUFFY, Clerf. 87 I A578 
J. G. MISCHKE, Sheriff. / 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
er July, A. Dv 1914, the opinion of the Court was filed in 
biG wtere Ss Bifiee of said Court, in the words and figures 


following, to-wit: 







aotseut Adasta aouaaaoe 
Vnet Fane 1 SAIAARD 


~ 


ae — 


— 


ysb tel8 edt no :tiw-os ,abtswisits tedd , C3883 






ai belt t asw trv0d ed} 10 noimiqo sedi Sl@f od 





2etugit bas abrow edt at ,ftu0d bise to sott%o 2 


* 
— 


—— 


* el 


Gen, No, 5957 
Orin Sherman, appellee 
vs Appeal from Stark, 


Simeon P, Ash, appellant. 


Carnes P. J, 

Appellant Simeon P, Ash, a keeper of a general 
store, on January. 17, 1914 missed about Two Hundred dollars 
in money, which he thought he had taken from his house that 
morning and hidden in his store, Appeljlee Orin Sherman 
Was in the store that morning with another man, In the evenh g 
appellant asked these two men to meet him in a room over his 
store which they did, and appellee claime that while there 
appellant accused him of stealing the money; and he brought 
this action of slander, alleging in his declaration words 
spoken by appellant amounting to a charge of larceny, The 
money was found soon after the evening occurence under cir- 
cumstances that entirely relieved appellee from any suspicion 
of theft, Appellant filed a plea of not guilty and there was 
a jury trial resulting in a judgment against him of $50¢ 
from which he appeals, ; 

The errors urged in the argument are: That there is 
no evidence of the speaking of the slanderous words charged 
in the declaration; that the verdict is against the weight of 
the evidence; that the court erred in permitting evidence o f 
slanderous words spoken by appellant other and different from 
those charged in the declaration: and that the jury dic not 
follow the instructions of the court. 

Appellee in his brief calls our attention to the fact that 
the abstract does not set out the judgment, motion for a new 
trjal and variousother matters which appellant assumes in hie 


argument, There is some groun’ for this complaint, and we 
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have turned to the record and find there is no certificate 
of the Judge who tried the case, that the bill of exceptions 
contains all the evidence heard on the trial, although 
the abstract contains such a statement, that seems to be the 
assertion of the abstractor rather than an abridgement of the 
record; neither is there a certificate of the court that any 
instructions were offered, given or refused, though several 
instructions are copied in the record, There may bs enough 
in the bill of exceptions to show that a peremptory instruce 
tion to find for the defendant was asked and refused, but 
if so we must présume the action of the court Was warranted, 
In the absence of a certificate of the court that the bill of 
exceptions contains all of the evicence a reviewing court will 
not examine the record to determine whether the evidence 
there shown sustains the verdict, Cogshall v Beesley, 76 Ili 
445; Marske v Willard, 68 Ill. App, 83; Young v City of Faire 
field, 173 Ill, App. 311; the action of the trial judge will 
be presumed to be suctained by the proofs, Mallers v Whittier 
Machine Co, 170 Ill. 434; Under the rule announced in the 
foregoing cases, which we cannot disregard, there is little 
left to decide or discuss, The court did not err in admitting 
proof of words spoken by appellant other than those laid in 
the declaration if there was evidence otherwise of the speakéng 
ef the words charged; Schmisseur v Kreilich, 93 Ill, 347; 
Rausch v Anderson, 75 Ill, App. 536, There was evicence of the 
speaking of enough of the words charged to support the dece= 
laration, There ia no complaint that the judgment is excessive 
and even were we at liberty to disregard the rules coverning 
the certifying of the record, and assume that we have it 
complete before us, we would be of the opinion that subetan= 
tial justice has been done in substantial compliance with hhe 
rules of law, 

The judgment is affirmed, 
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STATE OF ILLINOIS, .. 
SECOND DISTRICT. hae I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, pO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
the seventh day of April, 


Begun and held at Ottawa, on Tuesday, 
in the year of our Lord one thousand nine hundred and fourteen, 
ign veanw wor the Second District of tHe gtate of Illinois: 
Justice. @ 
1 
j 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 


DORRANCE DIBELL, 


Hon. 
Hon. CHARLES WHITNEY, POEs & 
DUFFY, Clerk. j 
4 ; s 
A. 398 


* 
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CHRISTOPHER C. 
ral T 
J. G. MISCHKE, Sheriff. 1 87 J 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
the opinion of the Court was filed in 


or July, A. °D. 1914, 
tne. Clerk”s office of said Court, in the words and figures 
LOLlowine. to=wit: 
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Gen, No, 5909 

B, J, Loftus, appellee 
va yy Aopeal from Co. Ct. Lake. 

Herman Behrend, appellant. 

Dibell, J, 

This action was originally brought before a 
justice of the peace and there plaintiff had judgment, 
Behrens, the defendant below, took an appeal to the county 
court and upon a jury trial, there was a verdict and judg= 
ment in favor of the plaintiff for $100 from which the 
defendant below appeals, 

This suit was brought by appellee to recover the 
price of a corn shredder, which appellee claimed to have 
sold appellant for $100, It appears from the evidence that 
in the fall of 19128 Loftus met Behrens, the appellant, 
in a barber shop. Behrens there offered appellee “100 for 
the corn shredder anc appellee accepted the offer by sayins: 
"You have pought it, it is your shredder," A»pellant then 
asked if the shredder was in ood condition, and-appeilee 
replied that.it wag, Appellant then claims that he then 
qhalified his offer by stating that he would take the shred- 
der if it was in soos condition, This is denied by appellee, 
The evidence on this subject is conflicting, Arpellee heard 
nothing more from appellant regarding thi sale for several 
months, until he finally asked appellant for the pirchase B 
price, and appellant then told him he did not intend to buy 
it. Appellant claims to have thought the matter over after 
his offer of $100 wae accepted by appellee, and then to haves 
examined the shredder, and to have made up his mind as a re=- 
sult of such examination that he did not wish to purchases 
it. 


It is clear from the evidence that the jury were 
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warranted in finding that appellant made an unqualified offer 
of $100 for the shredder and that this offer was accepted 
without qualificationby appellee, Appellant does not attsampt 
| to prove that he made any akkempk compiaint to appellce ree 
garding the alleged bad condition of the shredder, nor that 
he gave appellee any notice whatever that he did not intend 
to carry out the bargain, Nothing was said by either of the 
parties at any time reparding the delivery of the shredder 
and appellant knew where it was, and it is evident that no 
delivery was conte — by either of the parties. Acs betwean 
the parties, delivery is not essential to complete the sale, 
_ unless so intended by them, Corvan v Frew, 39 Til, 31; 
Kohli v Lindley, 39 Ill, 195; Seckel v Scott, 66 Iii. 106; 
Barrow v Window, 71 Til. 3143 Webster v Granger 78 Iii 2350, 
In our judgment the evidence warranted the jury in sustaining 
the contention of appellee that the offer was made and ace 
cepted, and that appellant should be required to carry out the 
terme of his bargain, Apncllant contends that there could be 
no contract unless there was a meeting of minds, but the 
evidence justified the jury in finding that there was such 
a meeting of the minds, but that for some reason or other 
| appellantgy afterwards wade up his mind to recede from the bate 
gain, Moreover the court at the request of appellant instructed 
the jury that if his purchase was, provided that the shredder 
was in the same condition as when he had previously seen it, 
and if at the time of the contract the shredder was not in the 
same condition as whan defendant had previously seen it, then 
they should find for defendant, The verdict for appellee 
decided this question against appellant, and the trial court 
approved that conclusion, 

Complaint is made on instruction Wo. 1, given ai the 
request of appellee, both because it is alleged to iay cown 


& contradictory rule to the other instructions in the cass 
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and,miglead the jury, and also because the words "your ver- 


diet" were underscored, The instruction told the jury that 
an unqualified offer and acceptance constitute a valid sale 


of chattel property, and that, if they believed from the evi- 
“dence that the defendant made an unqualified offer for the 
property in maentién, which was aceppted by theplaintiff, 
and if tha parties then intended the sale to be complete, 
that their verdict Should be for the plaintiff. We are unable 
to see that any harm could have been done to appellant 
by the underscoring of the words "your verdict" and we are 
satisfied that the instruction laid down a correct 
principle of law, 
We find no reversibie error in the record and the 


judgment is therefore affirmed, 
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STATE OF ILLINOIS, | 
SECOND DISTRICT. \ 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


s8. Tf CurisropHER C. Durry, Clerk of the Appellate 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, ot record in my office. 

In Testimony WHEREOF, I hereunto set my hand and aftix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 








in the year of our Lord one thousand nineghundred and fourteen, 


within and for the Second District of fhe State of Illinois: 
Present--The Hon, DUANE J. CARNES, Presfding Justice. 

— DORRANCE DIBELL, Jusfiice. 
Hon. CHARLES WHITNEY, Jy¥stice. 


CHRISTOPHER C. DUFFY, 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
Peay no. els. Tne Opinion of the Court was filed in 
MieweLera © Office of said Court, in the words and figures 


following, to-wit: 
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Gen, ™ No, $920, 
_W. D. Chemical Company, appellea, 
vg. Appeal from Peoria, 


K, F. Thomas, appellant. 


Dibell, J. 

It is said that on the 23rd, day of June 1913, the 
W. D. Chemical Company obtained a judgment by confession in 
the Circuit Court of Peoria County against R. F, Thomas in 
the sum of $168,823 and costs and had execution therefor, 
On August 18, 1913, an attorney for the said K, F. Thomas came 
into court at the same term and moved that said defendant be 
allowed to plead, as he had a meritorious defense of fraud 
and failure of consideration, In support of that motion the 
defendant K. F, Thomas, filed an affidavit by himself to 
the effect that he was a hog raiser and a liveryman at Lanark 
Tllinois; that he had been accustomed to buying stock food of 
the Council Bluffs Company through its agent, G, G. Cleweland; 
that the said Cleveland at the time he procurgsé tne order in 
question falsely represented to Thomas that he waa still the 
agent for the Council Bluffe Company and selling its remedies; 
that Thomas so believing gave his order as he thought for the 
goods of the Council Bluffs Company, but tpon their arrived 
found that they were the goods of the ¥, D, Chemical Company 
and not of the Council Bluffe Company, wherefore he refused 
to accept said goods; and that said goods are now in the 
freight depot at Lanark, Illinois, subject to the order of 
the W. D. Chemical Company. The affidavit further stated that 
Thomas did not find out the deception of the said Cleveland 
until told by others that Cleveland had deceived them in the 
sane way; that he did not know that the Council Bluifs Company 
and the W, D, Chemical Company were two separate concerns, nor 
did he kage that Cleveland had ceased to work for the Council 
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Bluffs Company, and that at the time of siving said order was 
working for the W. D, Chemical Company, but was lead to 
believe that Cleveland was still working for the former Company 
Later, the said Thomas filed another affidavit in the same 
cause, which contains ginilar allegations to those in the 
first affidavit, besides allegations that the said Cleveland 
induced Thomas to sign an ordex for certain stock food by 
fraud and false pretenses; that he Thomas, never signed or 
authorized anyone to sign the note sued on; and that the 

note sued on was forged, On September 10, 1913, an order was 
entered in this cause denying the motion of the defendant, 
Thomas, and directingk the sheriff tc proceed under the ox- 
ecution theretofore iosued, Thereupon the defendant prayed 
an aoveal to this court from the order of said circuit court 
overruling said motion, and a bill of exceptions was signed 
and filed, Wo other proceedings or documents appear in the 
record before us, A judgment by confession in favor of ap= 
pellee against appellant is contained tm this record, but 

it is not certified by the clerk and therefore is not prape- 
erly before us, The declaration and the instrument sued 

on are not set out in the record and as the judgment of the 
Court is not certified to us, there is nothing before us 

to review, The only motion by appellant shown in the bill of 
exceptions is a motion that he be allowed to plead on the 
ground that he had a meritoricus defense of fraud and failure 
of consideration, The assignments of error are that the Court 
erred in overruling the appellant's motion to set aside the 
judgment, but as the record does not disclose that there was 
any motion, to set aside the judgment, the record presents | 
no question, A motion for leave to plead cannot be construed 
ag a motion te set aside a judgment, The firet affidavit filed 
in support of the motion for leave to plead states that app— 


ellant gave am order for certain atock food to 2 certain 
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agent and that he sunposed that arent was acting for one 
company, and it transpired he was agent hed an entirely dife 
ferent company , and that appellant wouldZneve brought the 
second compan¥'s stock food had he known the circumstances, 
The affidavit further sets up that appellant Was induced to 
believe certain thinge, without stating what was said or 
done to induce him to believe those things, nor was any showing 
made that appellant had a right to rely upon such representa= 
tions, nor does he show who induced him to believe them, nor 
does he state in either of the two affidavits filed, that this 
ouãa t Was to recover the price of said stock food, The second 
affidavit states that he dad not sign the note sued on, nor 
authorized it to be signed and that said note is a forgery, 
There is nothing in the judgment or record before us to show 
that the case is based on any note whatever, nor that the 
Suit was to recover the price of the stock food. 

Appellee moved to etrike the bill of exceptions from the 
files for various reasons, and we took that motion with the 
case, The only tenable reason for said motion was that the 
bill of exceptione was not filed in the court below, but 
it turns out upon an examination thereof that it does not 
purport to have been so filed, The motion to strike the bill 
of exceptions from the files will therefore be denied. 

The record before us presents no question for our congid= 


eration and ‘he appeal will therefore be dismissed, 
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STATE OF TLLINOIS, ) .. 
SECOND DISTRICT. (SS: 7. CuristopHer C. Durry, Clerk of the Appellate 


Gourt, in and for said Second District of the State of Ilinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

Ix Testimony WHEREOR, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seVenth day of Aprils, 


in the year of our Lord one thousand nine hndred and fourteen, 


within and for the Second District of th@ State of Illinois: 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice 


Hon. CHARLES WHITNEY, Justicd. 
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CHRISTOPHER C. DUFFY, Clerk/ 


% 


J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
h. DD. LSTA) the opinion of the Court was filed in 
ine Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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James Brack, Appellee 
VS. Appeal from Putnam. 


B.F.Berry Coal Company, Appellant. 


DIBELL. J. On January 17th,.1912, James Brack was 
in the employ of the B. F. Berry Coal Company as a miner in its 
coal mine at Standard, Illinois, and had been working there in 
that capacity for about eighteen months. While working that 
day in the mine, coal and rock, composing the roof of the room 
in which he was working, fell on him and he was injured. ie 
brought this suit in the Circuit Court of Putnam County, to 
recover damages for the injuries so sustained, and upon a 
jury trial recovered a verdict in the sum of Fifteen Thousand 
Dollars. A motion for a new trial was overruled and judgment 
was entered on the verdict, from which the defendant below appeals 
Appellee has filed no briefs in this court. | 
The declaration consisted of two counts. It was alleged 
in the first count that on the day in mestion the degendant 
owned and operated a certain coal mine in the County of Putnam, 
in which plaintiff was working as a miner; that the roof of the 
room in which plaintiff was working was in an unsafe and dangerous 
condition and that plaintiff desired to use props and timbers for 
securing said rood; that he then and prior thereto demanded of 


defendant props and-timbers of suitable dimensions for securing 
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the roof and that the defendant willfully failed to provide the 
plaintiff with such props and timbers, whereby the roof fell 

and plaintiff was injured while in the discharge of his duties. 
The second count alleged that ai the dat@ in question there was a 
statute in force in this state requiring the mine manager of a mine 
to provide a sufficient number of props and timbers when demanded 
for the purpose of securing the roof of the wine; that it was the 
duty of the defendant to comply with the law, and that the plaintiff 
on the day in question and prior thereto had made proper demand as - 
provided by law upon the defendant for suitable props and timbers 
for securing the roof of the mine; that the defendant willfully, 
knowingly and consciously failed to comply with such provisions 

of the law, and because of such failure the plaintiff was injured. 
Paragraph 6 of Section 20 of Chapter 93 of the Revised Statutes of 
this State, relating to mines and miners, is as follows: "He(mean- 
_ ing the mine manager) shall provide a sufficient number of props, 
caps, and timbers, when demanded, delivered on the miners’ cars at 
the usual place, in suitable lengths and dimensions for the secur- 
ing of the roof by the miners." This statute places upon the mine 
manager the duty of furnishing the required props when demanded of 
him, and the demand must be made of the mine mamager himself, and a 
demand made upon a drivor or any other agent or servant of the 
company is not sufficient to create a cause of action, unless it 

be shown that there was an express rule or a recognized custom in 
yhe mine to make the demand upon an agent or servant otucr than the 
Mine mnager. Henrietta Coal Co. vs. Martin, 221 111.,460. Donk 


Bros. Coal & Coke Co.vs.lucis, 226 111.,23, There is no evidence 
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in the record before us of any demand by appellee upon the mine 
‘manager for props, There is evidence that appelloe had requested 
a certain driver to furnish him with props, but we do not consider 
that the evidence in that particular is sufficient to show an 
established custom or an express rule in the wine that the props 
might be so ordered of a driver in derogation of the statute quoted. 


Therefore the evidence did not establish a cause of action or anthor- 


ize a verdict for plaintiff. 
Instruction No. 3 given at the request of appellee was 


as follows: 


The Court instructs the jury that it was the duty 
of the defendant to always 5 y a sufficient ere 
of props and timbers delivered on miners! cars, at the 
usual place when demanded as nearly as possible of suit- 
able lengths and dimensions for the securing of the 
roof by plaintiff, as explained in these instructions. 

And, if you believe, from the greater . 
weight of the evidence, under the instructions of 
the court, in this case, that the defendant 
weit or knowingly failed to sunply to 

laintiff a sufficient supply of ahi and 
;imber, delivered on miners' cars, at the usual 
place, when demanded by plaintiff, as explained 
in these instructions, as near as possible of 
Suitable lengths and dimensions for the securing 
of the roof in question b» plaintiff of sai 
room, and that by reason thereof said roof fell, 
Td plaintiff, then you should fiud the 
defendant guilty under the first count of this 
declaration. 


This instruction was erroneous in that it required 
appellant to supply props when demanded, with no explanation as to 
the reonirement of the statute that the demand should be made upon 
a certain perso. This instruction should not have bean fiven. 

Instruction No. 27 requested by appellant but refused ,was 


vas follows: 


— 
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" If the jury btlieve from the evidence 
that the in jury to pleintiffwas caused by 
his ow want of care, and not by reason ol any 
violation of law on the part of the defendant, 

- Then the jury should find the defendant not 


puilty. 
This instruction should have been riven and the failure oi the 


Court to do so constitutes reversible error in itself. 

- While contributory negligence on the part of appellee would 

not have constituted a defense had appellant been puilty 

of a violation of the law, yet appellant was entitled to have the 
‘jury instructed that if ££ did not violate the law and the injury 
* caused by the negligence of appellee, appellee could not 
recover. It is the theory of appellant that there were planty 

of props in the room where appellee was at work when injured and 
that it was due to anpellee's negligence in not using the props 
that he was injured. Upon this point there is evidence that 
imnediately after the accident there were twenty-three unused 
serviceable props in that room, and it is not at all clear but 
what appellee could have avoided the accident by the use of such 
props and that reasonable care required him to use them, and that 
his failure to do so was the cause of his injury. If so and if 


appellant did not violate the law or if appellee's injury did not 


result from a violation of the law b: appellant, then appellee could 


‘not recover. 


The judgment of the Court below is therefore reversed and 


the cause remanded. 
Reversed and remanded. 
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STATE OF ILLINOIS, 1]. 
SECOND DISTRICT. (SS) 7 Cyrisropner C. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Mlinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHereor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the s¢@venth day of April, 


in the year of our Lord one thousand nineghundred and fourteen, 







within and for the Second District of the State of Illinois: 
Paiaenk-<the Hon. DUANE J. CARNES, Presidifg Justice. 

Hon. DORRANCE DIBELL, Justice 

Hon. CHARLES WHITNEY, Justic 

CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
Posey. Ae 2 Lobe, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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4 Gen, No, 5940, 
Ella MoCorkle, appeliant. 
va Appeal from Peoria, 


Estate of John MeGinnis, appellee 


Dibell, J. 


In hie lifetime John MoGinnia was a resident of Psoria 


and suffered from ill health for a greater part of the time 
during the last ten years pefore his death, which occurred 
February 20, 1910, His wife had died sbout 1893, and as he 
had no children his sister kept house for him and took care 

of him from thence until about 1900, when, on account of the 
age and failing health of both parties, a niece of John Mec- 
Ginnis m named Ella MeCorkle, was aent for to nurse and take 
care of him, She did so until hie death, and in May 1910, filed 
her claim against the estate of her uncle for the sum of 
$6633.95 which she claimed was the belance due her from his 
estate for care and nrusing bestowed upon John McGinnis by her 
from July 1, 1905 to February 21, 1910, efter deducting ail 
credits, A trial was had on this claim before a jury in the 
Probate court of Peoria County in which the iesuee were found 
‘for the estate. Ella McCorkle thereupon took an appeal from 
that court to the circuit court of Peoria County, where a 
trial before a jury resulted in a verdict in her favor in the 
sum of $1750.00 A motion by plaintiff for a new trial was 
Overruled, judgment was entered veue the verdict and plaintiff 
below has appealed therefrom to this court, She alleges here 
that the amount of the verdict in the Court below was srossly 
inadequate and against the manifest weight of the evidence; 
that a number of instructions given at the request of appellee 
were erroneous; and that the court erred in rejecting certain 


‘testimony offered by appellant, 
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The evidence in the record clearly shows that appellant 
Was engaged in the millinery business in Wyoming, Illinois, 
prior to 1900 and that she came to work for and take care of 
John McGinnis in that year because hie sister was no longer 
able to o so, The evidence is also undisputed that she 
refused to mixims stay and perform the services required 
unless she should receive $25.00 a weel therefor, and that 


he said he would pay her any price she asked, 


These facts were testified to by Mary B. Johnson, a sister of 


John McGinnis, But it appears from the record that when she 
testified on a former trial she stated that the arrangement 
was that Mre. MceCorkle was to come and nuree McGinnis and take 
care of him while Mrs, Johnson did the housework an'that ape 
pellant was to be paid $25,00 a week for those services 

"when McGinnie was down sick and could not help himself." 

The evidence is conflicting as to how much of the time 
McGinnis Was so sick as to be unable to take care of himself 
during the last five years of his life, Some witnesses fixed 
the period of his incapacity at about two years and one half 
and some at less than that time, The evidence does show 
however, that during such periods the services necessarily 
rendered to MeCGinnis by his nurse were constant, laborious and 
disagreeable, and we are of the opinion that the sum of $25.00 
per week was not excessive for such services, Appellant claims 
that she should have received a verdict gor about $3350.00 being 
at the rate of $25.00 per week for one half of five years, 
and that to ask her to accept any less than thia amount wili 
work an irreparable injury and injustice to her, We are un- 
able to agree with xhkx zanteantiken thie contention, The evidence 
is very conflicting as to the number of weeks during which 
MaGinnis was unable to take care of himself and ‘or which ap-= 


pellant should be paid, In fixing the amount of her damages 
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' at $1750.00 the jury have found that she should be paid 

at the rate named for seventy weeke or about a year and a 
half, In view of the conflict in the evidence we do not feel 
that we can say that the jury should have found that she was 
entitled to be paid for a greater length of time. Further, 
the jury may have taken inte consideration the fact, or may 
have inferred from the evidence, as we believe they were juse 
tified in doing, that ducing all of the five years in question 
appellant received her board and lodging at the expense of John 
MeGinnis, and that her son was also maintained in the same way 
for at least a portion of thet time. 

Appellant complains of instructions two to seven both in= 
Clusive, given at the request of appellee, as being erroneous 
in that they assume that Ella McCorkle was a member of the 
family of John McGinnis during the time she nursed and 
cared for him and that if "she was merely a member of his 
family" and was kept and maintained by him without pay, then 
she could not recover, If these instructions were given withput 
the proper foundation therefor in the evidence, she was not 
harmed thereby, for the jury by its verdict found that she was 
not merely a member of the family of John McGinnis, and then 
proceeded to assess her damages or allow her claim at what 
they thought was proper under the evidence. We do not con- 
sider that the giving of these inetructions constitutes an 
error of which appellant is entitled to compiain,. 

Appellant complains because she was not allowed to testify 
in' rebutt®l regarding the visit of John MeGinnis to a picmc 
or soldiers' reunion at Princeville in the fall of 1908, th ¢ 
court having held that she was an incompetent witness under 
the statute. We do not consider that appellant was harmed in 
any, Way by this ruling of the court if she was competent. The 
incident given about which she desired to testify waa not of 
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great importance, and several witnesses for appellant had 
already testified, giving it in detail, 

We are satisfied that anpellant by the verdict of the 
jury has received approximately all that she is entitled to 
under the evidence for the services rendered by her to John 
McGinnis, and that no substantial error was comitted during 
the trial in the lower court. 

The judgment is therefore affirmed, 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. I88. 7 CurisropHeR C. -Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHeERxor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 






in the year of our Lord one thousfnd nine hundred and fourteen, 


within and for the Second Distrgct of the State of Illinois: 


Present--The Hon. DUANE J. CARNES, Presiding Justice. 


AÆcn. DORRANCE DIBELL Justice. 


Hon. CHARLES WHITNEY, Justice. 
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CHRISTOPHER C. DUFFY, Clerk. ¥ * 
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J. GO MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
oo saya. UO. 194. the opinion of the Court was. filed in 
Phe Glerk”*s office of said Court, in the words and figures 


following, to-wit: 











ae ,asettyot bas berbeud emia ba — — ess 


Ait 


11019 


S10 iA — 


— 


Vab talé odt ⸗ — E——— tsa. asaauauag TE 
ni belit ssw styod Pee to seintgo edt ALOL AT A⸗ 
, 20%ugit bas ebrow. edd of ,t1u09 Bisa to — 


— * 
r ze 


Gen, No, 5958 
Anton 0, Mathison, appellant, 
vs Appeal from Willi. 
Julia Mathison, appellee 
Dibell, J, 

On August 15, 1913, Anton 0, Mathison filed a bill 
for divorce from his wife, Julia Mathison, in the circuit 
court of Will County, in which he alleged that his said wife 
had wilfully deserted and absented hermzself from him on the 
first day of October, 1907, and had persisted in such desere 
tionup to the time of the filing of the bill of complaint. 
Service was had and the defendant answered, denying the de- 
sertion by her, but alleging that there had ‘been differences 
between herself and her husband and that he left her on the 
date mentioned and has persisted in such desertion, She then 
filed a cross bill, in which she asked that provision be made 
for her separate maintenamoee under the statute. on the ground 
that her husband had sustained improper relations with one 
Amanda Isaaksen, In this croes bill she alleged that she 
learned of said alleged improper relations on the first day 
of October 1907, and ceased marital relations with her huse 
band on that account and never resumed them, Mathison answered 
this cross bill, denying all its material allegationsm, except 
the marriage, There was a trial and a decree dismissing 
the original bill for want of equity and granting Mrs, Mathison 
separate ~aintenance, with an allowance for alimony and sole 
icitor's fees, From that decree complainant below appeals, 

The parties to this proceeding are Norwegians and lived 
in Chicago at the time of the trouble between them, and there 
is evidence in the record tending to show that appellant had 
Caused the title to the house where they lived to be trans= 


ferred to his wife. In her testimony, appellee based her 


we 


ef f 





asl oaa⸗ cowtdtal .0 motmk 
LL2W mort Laeqgh ete 





















J 


eelleqca 
Litd ® beLt? moetdtsM ,0 motmk (ef ,2f teugua nd ~~ 
tivoxrto edt at ,moatdten stisl ,etiw etd moxt " : 
stiw bise atc tadt begelie ed dottw at ,ytawed Litw a au 
edt mo mtd moxt YLoaxrex betneads bas betreeed vtcan ; 
<teveb dows mt betetateq bed brs ORL _tedoto0 to web ¢ 
-tukelqmoo to Iftd eft to gatitt odt to emtt edt od | 
~eb edt gntyneh .betewens taezbastep oft bre bad ' 
Beonerettib meod bad eredt tad? gaigetis td (ted Yd iA 
eft mo tei Stel ed tect bas baadevd ted bas tLeaten ¥e 
edt ef8 ,gottteeed dove at betetereq eat bas hemo toaon oa 
eban of molstvotg tait boxes one dotdw at Liki enor & & 2 
bawyotg odt mo etutete od) xsbay somes inion etetegees ted 
eno ditw agotteler teqotcmt bentsteve bad bredend red tu 
ee tad? begeiis ode Iftd seoro sidt aI .meaXtesel 
yeb gettt edt mo anottelet seqotqmt begelis biee to ben’ 
eoud ted détw emottsler [stizam beaseo bas ,TOCL teifodo0 4 
bexewens MoetdtoM ,medd bomweer tevem bak Payoooe tat — 
tqsoxe ,mamottsjotie Ietrstam atk Ifs gatymeb . {ltd enoze etd bie * 
giteatm@th serosbh s base Istit « eaw etedT —— ate 
Montdtey .eM gnttnstg bas ysivpe to dnsw tot LLid Lantgtzo eff — ee 
-foe Dts yaomils «ot eonswolie ma dttw ,eonsnetalter otemeqes ‘I 
-alseq7s Woled tnantslqmoo eeroeb tact mort .eset s'tottok 
devil bos amakygewtol ots gatbesoorq etdt at selttusq edT 
eres bas ymedt meowted eldyott oft to emtt eft ta ogsotdd at 
bat tralloqqe tect wore of gathast brooer eft mt eonshive et 
wenatt ed ot bovel yer? etede pewod eft of sittt edt beauso 
ted beasd ealtsqqe ,yaomttaet ‘tet al .etin etd ot berret 


+. 


ri 


+ 
ba 
+ 


F 
coy 


withdrawal from her husband upon the finding of a letter 
which she believed was intended ‘or her husband and which 

she believed came fxm Miss Isaaksen, It is evident from an 
examination of the entire record that said letter was not 

the cause of her withdrawal from marital cohabitation, «as 

that had taken place some years before she found the letter, 
Neither was the finding of the letter the real mgm reason forher 
actually leaving her husband, for she occupied the same house 
with him for nearly a year after that time, The evidence 
shows without contradiction that some years before appellee 
ever heard of Miss Isaaksen, appellee had refused to occupy 

the same sleeping room with her husband and had withdrawn 
from cohabitation with him, The reason thet she assignec 

for it was that he went out nights and was occasionally 

absent for two weeks at a time, In reply to this allesation, 
appellant testified that he was never absent from home for 

any period of time, except for aboutone week which he spent 

ag the St Louis Exposition in 1904 with a Mr, Leahaof a friend 
and algo exeept for the space of two months, which he spent 

in a visit to hie dying mother in Norway, There is no evicence 


that his going on either of these trips was disapproved by 


his wife Finally about a year after the finding of the lete 


ter mentioned above, appellee sold their home and &11 the 
furniture, not even allowing appellant to retain a bed in which 
to sleep, took 211 the proceeds of such sales to herself ani! 
then left her hueband entirely, going to board and live with 

a family of her acquaintance, Appellant was a skilled mechanic 
and had erected a shop in the rear of the house in which they 
lived, and after hie wife eold the property, she began pro- 
ceedings against her husband to eject him from the premises 
and did eject him and he was foreed to find another location 


for hie shop,. Thereafter he made his home, or at least he 
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ate and slept, in many different places, at one time living 
in the boarding or rooming house maintained by Miss, Isaakeen 
and her mother, There is proof that appellant performed some 
minor services about the house when he was boarding in the 
house of Mics. Isaaksen, such as carrying cosl at a time 

when she was disabled because of a fall, and that on several 
occasions he accomnpanied Miss, Isaacsen to Norwegian pisnics 
or sumilar gatherings, There is however, nothing in the record 
that would justify any conclusion of immoral relations between 
appsilant and Miss Isaacsen, Practically the entire case of 
appellee on that point is made to rest upon a letter, partly 
in Norwegian and partly in English which appe.lee claims to 
have found on her kitchen table, Although several of appellees 
witnesses knew Miss, Isaaksen for several years prior to the 
trial of this cause, no attempt was made to prove the hand- 
writing of this letter, The letter was as follows: 

"Dear Friend: H=ve received the articles sent all right, 

Can you send me some fruit, oranges, grapes and apples? 

Send me also two bottles of the same kind of wine I got last 
year, the last time you sent, It is best to order from some 
big place so you can have it sent, A five dollarbill would 
also be acceptable, Yours, A, 816 Washtenaw avenue, When 

you go down town buy me some good ink for the fountain pen; 
you could go up in that place where it is bought and ask what 
kind of ink it ie the best and get a filler, I lost mine," 

On the margin was written this: "You must surely not come wilth 
these things yourself, nor come anywhere near the house,” 
Appellee testified that she showed this letter to her hus- 
band and that he admitted that it belonged to him and 

said that he would do as he pleased in the matter, Anpellant 
denied that he ever saw the letter until it was produced at 


the trial or that he ever had it or that he ever admitted 
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it to be his, There is no other evidence in the record 
ag to this letter and apparently appellant is entitled to 
ag much eredence ae his wife, Her statements in record to it 
are mot corroborated in any way and she cannot be said to 
have established her ease with regard tw the letter by any 
preponderance of the evidence, Furthermore, even if this 
letter had actuaily been writtem to appellant by Miss, 
Isaaksen, we cannot regard it in itself as sufficient evi- 
dence of the existence of improper telations to justify 
anopellee in leaving her husband or the granting to her of 
separate maintenance, . 

The proof clearly shows that when appellee lived with 
her husband she was a good housekeeper and kept their home 
Clean, but that she was harsh to her husband and severe 


with him, while he was pleasant with her3 that she was very 


‘harsh to their little girl, who afterwards died, and was jeal- 


ous of her kumskank because appellant and the child had much 
affection for each other, The evidence warrants the conclu= 
sion that she led her husband a very hard life, Before the 
separation appellant met with an accident in which he lost an 
eye. Appellee did not care for him or render ang kek him any 
help at that time, but left his care to his working associates 
whe took turns sitting up with him at night and bathing and 
treating his injury. She went to his associates in the lodge 
immediately after the accident in an attempt to have the 
lodge send him to the hospital, that she might not have the 
care of him, It is plainly obvious from the evidence that 
appellee had no regard for her husband and had had none for 
many years before she finally left him, 

Upon every material allegation of the original bill ap- 
pellant Ln, aeukkaed confirmed by the evidence, His wife did 


withdraw from him for several vears and did finally sell 
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out the home and its contents and cease to live xxxk kk in 
the same house with him, Her only excuse for so doing and 
the sole reason on which she seeks separate maintenance is, 
in our judgment, not established by the evidence, In fact, 
on numerous collateral matters appellee's testimony is strongly 
contradicted, From a careful examination of this casa, 

we conclude that the appellant was clearly entitled to a 
divoree and that there was no preponderance of evidence to 
justify appellee in Laving separate maintenance, A pellee 
has money in the bank or loaned out on mortgage security, 
which money was obtained by her by the sale of the home and 
all its furniture, white appellant has practically nothing 
except his machin ry, and he is partially disabled by the 
loss of one eye and has no home, 

The decree of the court below is therefore reversed and 
the cause remanded, with directions to dismiss the cross 
bill for want of equity and to grant a divorce to appellant 
on the ground of desertion, 


Reversed and remanded with directions, 


; 
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STATE OF ILLINOIS, }.. 
SECOND DISTRICT. —— I. CurisropHEeR C. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Mlinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testumony WHeRuor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of April, 
in the year of our Lord one thousand nine hundred gnd fourteen, 
within and for the Second District of the Statejof Ll Linosss 

Present--The Hon. DUANE J. CARNES, Presiding Justgee. 

Hon’ DORRANCE DIBELL, Justice. 


Hon. = WHITNEY, Justice. 


— 


CHRISTOPHER\C. DUFFY, Clerk. 


4 TA @Y 
J. G. MISCHKE, Sheriff. 1 Of0 Lethe O | 9 
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BE IT REMEMBERED, that afterwards, to-wit: on the S3lst day 
of July, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5961 


+The People ex rel, ete, appellee 
* 


ve Appeal from Kankakee, 


Gertie Clark, appellant, 


Dibeli, J, 

On July 10, 1913, the People, on the relation of 
the States Attorney of Kankakee County filed a bill in equity 
againet Gertie Clark anc Nellie Clark and others, in which it 
Was charged that Nellie Clark owned certain real estate 
therein described,iocated in or near the city of 
Kankakee, and that Gertie Clark, daughter of Nellie Clark 
was conducting thereon a house of i111 fame, The bill con= 
tained full allerationsa of facts in detail, showing that 
Gertis Clark was so conducting such « house at that place, 
It also charged that shortly prior to the filing of said biil 
she had been.arrested, charged with ‘eeping such % house, 
and had pleaded guilty to the charge and had been punished 
therefor, but that she continued to keep said place for 
the practice of proptitution; and there were sufficient al- 
legations of public injury therefrom and that he same was 
a public nuisance, The bill prayed for an igjunction, re- 
straining thex keeping cof said house cf ill fame. The bill 
was not sworn to by the states attorney but was accompanied 
by the affidavits df several persons who lived in the imme- 
diate vicinity of said house, wherein aach affiant stated in 
detail what he or she had seen et said place, and from which 
states of fact the inference was irrssistible that Gertie 
Clark conducted a houce of 111 fame at said place, A temporary 
injunction was granted and was served uson Gertie Clerk 
and Nellie Clark on July 12, 1913, Thereadter on July 32nd. 
the States Attorney filed a petition or information for 
an attachment against said Certie Clark and Neliie Clark for 
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contempt of court in keeping a house of i11 fame upon said 
premises in violation of said injunction, Said petition was 
accompanied by several affidavits of persons living in the 
immediate vicinity of the house, An attachment was issued 
for Gertie Clark and Nellie Clark and they were brought into 
court and were admitted to bail, Afterwards the petition for 
contempt was diemissed as to Nellie Clark, On July 24th, the 
charge of contempt aczinst Gertie Clark was heard, She was 
ruled to file a verified answer to the information instanter 
and made default, The court, by an order then entered, found 
that it had jurisdiction of the subject matter of the cause 
and of the person of the defendant, and recited that the 
cause was heard upon the affidavits and petitions and infor-= 
mation filed therein by the complainant; and it found that 
Gertie Clork had wilfully disobeyed the injunction by there= 
after using the premises for the purpose of conducting a house 
of 111 fame and a place for the practice of prostitution am 
lwwdness, She was adjudged cuilty of wilftl contempt of court, 
and sentenced to imprisonment inthe county jail for forty five 
days and fined $300 and costs, and ordered committed to the 
county jail till fine and costs were paid or she was otherwise 
discharged by due process of law, On September 3, 1913, she 
moved to dissolve the temporary injunction and said motion 
was afterward heard and denied, Said defendant made two 
separate prayers of appeal to this court, one from the order 
Tefusing to dissolve the injunction and the other from the 
order adjudging her cuilty of contempt of court, both of 
which prayers were granted, but her anpeal bond is limited 
to an appeal from the sent«nee for contemot of court, 

This case is, in all respects except one, similar in 
principle to Nos, 5959 and 5960, the People v Nellie Clark, 
" in which we file an opinion this day, and to which we refer 


for a decision of the quesgions involved, It relates to a 
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house of ill fame kewt at another location, 

The court below signed a certificate of evidence which 
recited that upon the hearing of the motion to dissolve the 
injunction and also upon thehearing of the proceedings 
against Gertie Clark for contemot, it was stipulated between 
the counsel for the xmpanx respective parties that the 
Rakxa notary public before gamm s& whom one of the affb- 
davits attached” to the bill of complaint was sworn was a4 
solicitor for the complainant, and the certificate recited 
that this was all the evidence offered upon the hearing of 
gaid cases, It is contended that the court heard no evidence 
that Gertis Clark had violated the injunction, and that, withe 
Out such evidence, she could not be convicted, As before 
stated, the order convicting and punishing her for contempt 
recited that the cause was heard upon the affidavits and pee 
&ikwen titions filed by the people thereén, If these affidavits 
were not heard it would have been unnecessary to show that 
the solicitor for the complainant was the notary public before 
whom one of the affidavits was token; and the more reasonable 
interpretation of the certificate of evidence is that said 
Stipulation was all the evidence heard, except that recited 
in the order of the court. It does not seem that it could have 
been intended by the court to contradict the reeital in the 
order, Said affidavits clearly showed that Gertie Clark con- 
tinned e@ house of ill fame at said place after she was served 
with the injunction, But, further, this was a chancery pro= 
ceeding, and the petition or information eslled £ax unon Geriie 
Clark for an answer and did not waive the oath, She was 
therefore called upon to answer it under oath. She was also 
ruled to file a verified answer. Sie did not do go but was 
defaulted and the averments of the petition were taken and 


confessed, If she thought she had a right to file an un- 
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STATE OF ILLINOIS, 
SECOND DISTRICT. 


Court. in and for said Second District of the State of Illinois, and keeper of the Records 


s8. 1 CHrisropHEeR C. Durry, Clerk of the Appellate 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

Ix Testomony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirty-first 
day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the ie i day ef April, 
i 


in the year of our Lord one thousand nine ie and fourteen, 


within and for the Second District of tite Gtate of TL Tinon se 
5 
Present--The Hon. DUANE J. CARNES, Presiding Justice. 


x 


Hon. DORRANCE DIBELL, Justice. i 


—— 


‘a WHITNEY, Justice. i 
‘ 





CHRISTOPHER C. DUFFY, Clerk. 


5. G. MIscHKE, sherite. 7 & 


BE IT REMEMBERED, that afterwards, to-wit: on the $lst day 
On iy, Ae py. L9l4.- the opinion of the Court was filed in 
ine “Glerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No. 58g6 
The People of the State of Illinois, 
appellee 
vs Appeal from Kankakee, 


Joseph Richardson, (Levi 
Richardson, appellant.) 


Whites, p>. 

This ig an — — the sursty on a bail bond 
given by the principal in a the nal ees examination e⸗ 
— ——536· by 2 police magistrate, This bond was 
given on October 15, 1912, and required the appearance of the 
accused at the next term df the circuit court of the county 
of Kankakee ao be held om the Gth, day of June 1912, instead 
of 1913, It is contended that the bend is a mility because 
of this mietake in the date and that no recovery tan be 

| yea aa Chee mec ek 

had thereon, There isnothing in this contention requiring 
the appearance of the accused on the first day of the next 
term of the circuit court ete, This wae sufficient and the 
dnsertion of the date may be regarded as surplusage, The 
parties who signed the bond were bound to know, at their 
peril, the first day of the next term of the circuit court 
of Kankakee County, 

Bection 311 of the Criminal Code seems to be conclusive 
on the parties who signed the bond for the bond recited when 
the accused was to appear, namely on the first day of the 
next term of the circuit courts it clearly a@vpearing that 
the police magistrate who took the vond was authorized by 
law x am m@.<o to do. 

| It is next urged that the police magistrate f=d no 
juriediction to hold the examination or take the bond, 
as we understand the point raised, By ref rence to ihe 


Constitution 4% says, (Art. 6, P, 31)" Justices of the Peace, 
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police magistrates and constables shall be elected in and 





for such districts es are or may be provided by law, 


and the jurisdiction of guch justices of the peace and 
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police ma‘istrates shall be uniform," It is reasonable 
to suppose that the framers of the Constitution used the 
word "uniform® in its usual and ordinary sense, By reference 
| to Webster's dictionary it is found "uniform" means, (1) 
of the same form with others; (2) agreeing with each other; 
(3) conforming to one rule or motion, It seems reasonable 
that if two courts have the same jurisdiction, they have 
concurrent jurisdiction, .2o that where one has jurisdiction 
the other has jurisdiction and we are not cited to any 4au- 
thority that holds differently, The constitutional authority 
for the existence of — of the peace and police magise 
trates has been, cited aa tet the constitution must be 
looked to as the source of the jurisdiction of eihher, 
Justices of the peace and police magistrates are to be 
ekected irom such districts as are or may be previded by 
law, | 
The legislature has enacted, Page 192, Chapter 34, 
Revised Statutes, "there may be a police magistrate elected 
at a regular election from each village, who shall give 
bond, qualify and have the same jurisdiction as other jus- 
tices of the peace ete,” And by act of the legislature 
passed and in force Avril 13, 1875, it is provided that | 
all cities in the stste may elect a police magistrate to 
hive the same jurisdiction that police magistrates of 
villages have under the general law for the incorporation 
of cities and villages, We hold that by the constitution 
of the state the jurisdiction of a justice of the peace and 
police magistrate must be uniform and that any act of the 


legislature attempting to make a difference in their 
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8TATEB OF LLLINOIS, |... 
SECOND DISTRICT. ais I, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


Court. in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above, entitled cause, of record in my office. 

Ix Testimony Waereor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sofonin day of April, 
hundred and fourteen, 


in the year of our Lord one thousand ninef 






within and for the Second District of the State of Illinois: 
Present--The Hon. DUANE J. CARNES, Presidifig Justice. 


Hon. DORRANCE DIBELL, 


Hon. CHARLES WHITNEY, Justice. 





CHRISTOPHER C. DUFFY, Clerk. | 
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J. @, MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 


Swwtys ALD. L914, the opinion of the Court was filed in 


tie vetere Ss Offiee of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5912, 

Jefferson J, Greeng 

— Derendant in error, 

ny vs Error to Peoria, 


Plaintiff in error. 


Defendant in error sued plaintiff in error and Her 
7 * 
hueband in aseumpelt and attachment and gave bend and 
levied his attachment writ, A defense was interposed by 
traversing the case fcr the attachment and on that issue 
an 

verdict was rendered for plaintiff£, There was a judgment 
for defendant, however in assumpsit for the amount due him 


waa Suey 
and this is a s¢ire facias sued out by defendant to revive 


that judgment,Pleas were interposed to the scire facias as 


followa, (1) nni tiel record; (2) release of the judgment 
for value; (3) payment of the judgment, On these three 
pieas issues were joined, There was 2 fourth plea to which 
a demurrer was sustained and leave given to file an addi- 
tional plea, which is not 5 fourth plea aithough so styled 
in the abihraes of the record, This additional plea 
alleged an agreement between detente Creen ond plaintice 
Sohwing and one Hall, and that Green before signing this 
agreement demanded a release of his liability om the attach- 
ment bond and then that an addition was made to the 
agreement to that effect and Green signed it. The pisa 
averred that the chares of stock mentioned in the contract 
were set off to Sohwing and placec in a bank for security, 


and that Green assigned hie juigment to caid Hall ani that 


the assignment ie in full force and effect and that thé 


‘Judgment has never been reassigned to Green an’ that ©* 


has no interest or title in the judgment. To this pica there 
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was @ replication denying “hat ¢efemtent Green had assigned 


the judgment, On a jury trial defenméent Green introduced 
the judgment and evidence that it had not been paid. 
Peetrtrff Schwing offered the contract which was obiccted 


to and the court sustained the objection, and eertain 


0 


questions were asked of Sohriang as to what had 
been dorie under the contract, This was objected to anc 

the court sustained the objection, but offered to permit 
plaintiff in error to show payment #f&tre-eoudd, but plaintiff 
in error did not offer any proof of payment, There was a 
verdict and judgment for defendant in error which was 
orally directed by the court but no point is made in the 
motion for a new trial on the effect of the oral direction 
of the court, The real question is whether the contract 
offered in evidence showed any defense and whether the court 
erred in sustaining the objection to it coing in evidence, 
The replication to the additional plea was that toe judg-= 
ment had not been assigned, The burden to prove it had 

been assigned was upon plaintiff in error who averred it 

in the plea that it had been assigned, There was no proof 


that it had been assigned outside of the terms of the con- 


tract. By that contract defendant in error agreed to assign the 


judgment to Hall but there wae no proof offered that he 

did ae. Even if proof had been offered to that effect it 
would constitute no defense. If the assignee desired to sue, 
he would sue in the name of defendant in error for the 
use of assignee and assignee's name need not appear in the 


1% 
44. 


proceeding, (Union Nat'l, Bank of Chicago v Barth, 179 


83; Knight v Griffey, 161 Ill. 85.) 


The contract in no way constituted a release of the 
judgment, It provided that plaintiff in error should place 


certain stock in a certain corporation in the honds of one 


it lal 
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Hall and that plaintiff in err@ should devote his time 

to the interests of said corporation, and that defendant 
in error should assign his judgment to said Hall and that 
when said Hall received the money as the proceeds of the 
stock he should firat apply $10000.00 to his own account 
and ‘then should pay the judgment, In the contract it is also 
provided plaintiff in error could pay the judgment outatiie 
of the stock, There was ng offer to prove that the money 
had been released by Hall and peid to defendant in error 
but only that plaintiff in error acted under the contract, 
whatever that may mean, No defense was interposed, The 
verdict and — were right and the judgment should 

be affirmed, 


Judgment affirmed, 
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STATE OF ILLINOIS, (.. 
SECOND DISTRICT. — I, CarisropHer C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my office. 

Ix Testimony WaHeERE«EOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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_AT A TERM OF THE APPELLATE COURT, 


on Tuesday, thef seventh day of April, 






e hundred and fourteen, 


offthe State of Illinois: 


ing Justice. 
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CHARLES WHITNEY, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 


af July, A. 
the Clerk’s office of said Court, 


following, 
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Om weld 


te Opinion of the Court was fibed in 
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Gen, No, 5919, 
Swan Carlson, appellee 
vs Appeal from DeKalb. 
Chicago Great Western R, R, Co, 
appellant, 
VWhitig. Y. 


Appellee was a farmer living near three frailroads 


Adi of them? the appellant company and the Chicago & North- 


western Railway Company wae perhaps sifty rods west of his 
buildings and the other one a little further to the east. 
The railroad that wae at the greatest distance from his 
building was that of appellant nd intervening between 
appellant's railroad and the buildings of appellee was 
the ma@m line of the Chicago & Northwestern Railway Company. 
' On April 30, 1909 appellee turned a mare and colt out of 
the barn to go to the watering place in the yard, The gate 
leading to the highway from the yard was open, Half an hour 
later appellee went to look for the mare and colt and found 
the gate open and found them down near appellant's railroad 
A train had gone over appellants railroad and had struck and 
killed the animals, One witnese had scen the mare and colt 
alive some distance east of the two roads, »ppellants rail- 
road and the Chicago & Northwestern Railroad, Another wit- 
ness had seen thema little ways west of anpellant's rail- 
road in a ditch on the north side of the highway crossing, 
Appellee sued the railway company to recover the value of 
these animals and filed a declaration of two counts, the 
first alleging failure to sive the statutory signals of 
ringing the bell or sounding the whistle, and the second 
count alleging negligent operation of the train, Some of 
the witnesses aidnot hear any bell ringing, but we regard 


it as clearly proven that an automatic bell was mringing. 
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The engineer died before the trial, The fireman in charge 
of the engine did not see the animals before they were 
struck, There is no proof in thisnreeord of the train 
being wilfully and wantonly run into the animals, and 
indeed such proof would not be proper under the declaration 
filed in this ease, It is just as consistent with the 
evidence that this mare and colt rushed on the track from 
the ditch on the north side of the highway just ahead of 
the train as to believe anything else, and that they did 
#0 because of being frightened by the train. There is no 
evidence in the record that the engineer saw the animals 
in time to stop the train and avoid the accident. It is 
agreed by counsel in their brief that this casx involves 
only a question of fact, therefore there is no question of 
law involved, We cannot find the questiin of fact in favor 
of appellee's judgment, and it should be reversed with a 
finding of fact, that the killing of the animals was not 
due to any negligence of anpellant as charged in the dec- 


laration, 
—— — 


Judgment reversed ethhout remencéng:s 
NPinding of Facts. 


— We find as a matter of fact that the killing of the 
a 


nimais, mentioned in the declaration, was not due to an y 


negligence of appellant, charged in the declaration, 
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STATE OF ILLINOIS, (/.. 
SECOND DISTRICT. — I, CHrIsroPpHER C. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Tilinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, ot record in my office. 

Ix Testorony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 


———— it: Sits poe at 
2 Kye — Spat act im Sle. — — poe Se oe 
ears: — J ta wills mb: Re⸗ bie * —— 
* — ae) — —— 


J—— 


R Fa. meek genie ak bodayon 
* — ta bites 


x hare aR —— 


stalleqg’. ods to Atel) syd) pagudoreis) 


ott to.golmiga ait ta yqoo pon & 2i gaiogetol ot wusctit TUTA agai Og slog 
; Seifto vot oi to sana phltites ovods adi oh —— 
“add atts bones bowl ent toa odnisetgd L Aoa AGA —————— 
Jeril-virielt elf? swariO da no atallogy A. hig» ad¥-to lave 
“nud nin bagesodt eno baal two to rms odd ai vic to yeh 
| asehwuot bas bath 


a Solaqagh. say Aw dvel 





AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the #seventh day of April, 
in the year of our Lord one thousand ningé hundred and fourteen, 


within and for the Second District of the State of Illinois: 
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Present--The Hon. DUANE J. CARNES, Presiding Justice. 


. Hon. DORRANCE DIBELL, radios | 
—on. CHARLES WHITNEY, Justice.” 
CHRISTOPHER C. DUFFY, Clerk. 
DG: MISCHRE,, Sheriff. 187 rh. 6 4— 0 





BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
Se ouaby, we DAIS. the opinion of the Court was filed in 


tie Clerks G2tiee of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5934, 
Joseph T. Ryerson & Son, appslice 
7 vs Appeal from LaSalle. 
Crawford Locomotive & Car Co, 
⸗ appellant, 


— Joseph T, Ryerson & Son, sued appellant 
Crawford Locomotive and Car Company in assumpsit and filed 
a declaration containing the common cunts only with an 
affidavit of the amount due and a copy of the account sued 
on, Appellant filed a plea denying service and appellee 
took out an alias suymons to the next term and had ser- 
vice of it, Appellant, by its attorney entered its special 
appearance at that term and made a motion to continue the 
ease because no copy of the account sued on was filed with 
the declaration, which was denied, At a hater date a 
default was entered against appellant and proofs were heard 
and the damages assessed in the amount named in the affi- 
davit filed@ with the declaration and there was a judgment 
against appellant therefor, The next day appellant appeared 
and prayed an appeal which was granted, It is contended 
by appellant it was entitled to a continuance because 
appellee did not file with his declaration a opy of the 
account sued on and thet it wae error to default “ppellant 
without firet entering a rule on him to pad; that it 
\Wae error to allow a default without notice to appeliant 
of the time and place of hearing the motion; that it was 
error to assess damages against appellant without notice 
to appellant of the time and place of such assessment; that 
it was error to render judgment against appellant without 


first, striking its motion for a continuance from the files 
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and that it was error to enter judgment where it does not 


— that any evidence was heard. 


‘With the declaration was filed a copy of the account 


sued on showing appellant indebted to appellee for goods 


wares and merchandise sold and delivered $15000.00 and so 


on with various other items, This wae a sufficient copy 


of the account sued on to satisfy the statute and a motinn 


for continuance on the ground no cony of the account 
sued on was filed was properly overruled, (Chicago Stamp- 
ing Co. v Mechanical Rubber Co, 83 111. App. 230.) 

If appellant wae not satisfied with this copy of the 
account sued on it was incumbent upon himto move for a 


bill of paxgiam particulars, or a more specific account, 


but in addition to this copy of the account su@ there was 


filed an itemized statement giving dates and amounte due 
from anpellant to appellee, amounting in all to the amount 
of the judgment finally rendereds and also there was filed 
with the declaration an affidavit of the amount due, sub- 
atantially in conformity with the statute, so there were 

two Eeunts copies of the account sued on attached to 

the declaration instead of none, It is contended thuxm « they 
are contradictory in amount, but the judgment wae for ate 
lesser amount so that appellant cannot complain on account 
of that contradiction. If there are any rules of court 


governing the question of pleading, such rules are not 


shown in the record, therefore we assume there are none, 


In the absence of a rule of court to the vontrary, one 
who is in court by service of process or anpearande «= 
bound to take notice of all subsequent action on she part 
of the court, Domestic Bldg, Assn. v Nelson, s¢-ad.172 T11. 
386, ) | 
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The default was not entered in this case until the 
tenth day of the term, There is nothing in the point made 
by appellant that he was entitled to a motice of the 
hearing of the ntted’ The cases cited by 
appellant are all cases in which there was = rule of court 
providing for notice, Such is not the law in any jurisdic- 
tion in this state where there are ony rules of court on 
the subject of notice, (In the absence of a tule coverning 
the question of pléading the eiving of time to plead is a 
matter of discretion with the court, Culver v Hide & Leather 
Bank of Chicago, 78 Ill, 625; Cozzens v Chicago Hydraulic 
Pressed Brick Co, x 166 111, 213; Deter Runpe Jr, v dace 
Glos, eet 251 I11, 30.) 

The motion to contimue the case having beenvpassed on by 
the court it was not also necessary to strike the motion 
from the files and it would have been imoroper to do so . 
The statute makes the affidavit of the amount due on the 
Claim, evidence in the case, The record does not show that 
the court considered that affidavit on the hearing. ‘There 
Was error caused by the clerk in entering up the judgment, 
Instead of writing up’a judgment for want of plea, the 
judgment was for want of appearance, There Was an appear- 
ance on file, (This was ios he not 
reversible — Plaff v The Pacific Express Co, 251, Iii. 
a43, | 

The bill of exceptions in this case shows that ap- 
pellant appeared by ite attorney before it was defaulted 
and preserved an exception, If the entering of this jude- 
ment was irregular it was the duty of appellant, by ite 
attorney, when it came into court next day as appears by 
the reoord and during the same term of court to have moved 


to set 4side the judgment instead of taking an appeal, and 
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if it had a meritorious defense it should have filed an 
affidavit showing that fact, 

It is entirely clear from this recor@ that appellant 
hed had no meritorious defense and in taking thie appeal 
is merely seeking a delay, The Judgment of the trial court 
Will be affirmed and a judgment here rendered for danages 
for f Hoe. Fett tnt tanta —. 

⸗ Hud gment affirmed, nite 
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STATE OF EE OTS ks 
SECOND DISTRICT. I, CuristopHeR C. Durry, Clerk of the Appellate 


Court. in and for said Second District of the State of Tllinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHERwor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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in the year of our Lord one thousand nine 
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BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
ot sualy, A. Y. 1924, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5949 

Kendrick F. Bille, appellee 

— vs Appeal from Whiteside, 
Arthur B, Cooling, appellant, 


Arthur B. Cooling, appellant, rented and occupied 
& building of Kendrick £, Bills, appellee, ander « 
three years written lease at a stipulated rental payable 
monthly. Be held over eight months of the fourth year and then 
vacated the premises, This action was brought at the end 
eof the fourth year to recover four months rent for the 
time after he meved out. There was a judgment for appelsee 
on thex theory that appellant had become a tenant from 
year to year and when he held over into the fourth year 
he became liable for the whole years rent, This appeal 
is prosecuted from that judgment, 

The defense in the court below was that appellant made 
some arrangement with appellee before the termination ofhis 
written lease by which he was to hold over as a tenant 
from month to month} slso that at about the time he vacated 
at the end of the eight months hol ing over, he made some 
yeeros with appellee that he should be released from 
liability on his helping appellee to get another tenant, 
Each of these defenses rests on the testimony of appeliant 
and contradicted * appellee, thus leaving the question . 
to the jury as to the facts and the jury having found for 
appelleethere is no reason for disturbing their verdict 
unless there was material error of law, Error is assigned 
on the giving of instructions but we fail to see any error 
therein, 

The law as anplicable to the facts in this case aa tle 


 gury found them to be stated in Clinton Wire Cloth Co, 
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STATE OF ILLINOIS, .. 
SECOND DISTRICT. ie J, CuRIsroPpHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

Ix Testimony WHeEREOR, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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in the year of our Lord one thousand ni 





i hundred and fourteen, 
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ghe State of Illinois 
: 

Present--The Hon. DUANE J. CARNES, Presidang Justice 
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BE IT REMEMBERED 


that afterwards, 


to-wit: on the Slstaday 
Pea4, the opinion of the Court was filed in 
the (bere s office of said Court 
following, to-wit: 


in the words and figures 
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Gen, No, 5853. 
Harry 8 Thomas, appellee 
vs Appeal from Whiteside, 
season J. Platt, Mayor 40. 
} appellant. 


Pity, 9. 


Harry G, Thomas, appellee, presented a bill to the 
— council of the city of Sterling for electrical ser- 


‘vices from May lat, to October lst, 1913 for $62.50 or at 


the rate of $12.50 per month, Thies bill was fimally settled 
by compromise between appellee and said city council at 
$50, and the council unanimously voted him that sum, all 
alderman being present, A warrant was made out on the proper 
fund and signed by the proper clerk, but appellant as mayor 
refused to sign the warrant and as appellee could not draw 
the money without the signature of the mayor, he filed 

this petition for a writ of peremptory mandamus to compel 
the mayor to sign the warrant, Avopellant demurred to the 
petition put before the court had acted on that demurrer, 
appellant filed his answer to the petition, The filing 

of the answer operated in law as @ waiver of the demurrer, 
Appellee demurred to the anewer and the demurrer was sus- 
tained, Appellant elected to abide by his answer and a 
writ of peremptory mandamus was ordered and hebrings the 
case to this court by appeal, The answer of appellant 
admits that he requested appellee to render a bill for his 
services, The demurrer was properly sustained to the answer, 
Many things in the answer are admitted and as to meny things 
it is evaside, The answer admitted the city was c. ,anized 
undér the general law and had a fire alarm system, with 


Signals operated by electricity and that appellee had kept 


“Said eysiam in repai@ for ihe preceding two y ars, and the 
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answer cid not deny he rendered services for the fir st 
five mmths in question, but alleged it was not at the 
requeft of the Chairman of the Committee, The answer ade 
—— for a bill and a bill Was presented, The 
‘anawer also “aduiiced the council audited the bill for the 
Fifty Dollars and allowed it and & warrant drawn and that 
he refused to sign it, We can * appellant apparently 
yates his refusal to sign the warrant on the ground here 


was nO valid contract for the Service, It nowhere appears 


‘from the Tecord the Bervices were not worth all that the 


City voted to pay, 

The judgment of the court below should be affirmed 
under the rule stated in Fredericks é&c, mayor vy People ex 
rel, &¢, 83 Ill, App, 89, 

The services were rendered to the city by one who had 
theretofore been regularly paid by the council for the 
same Services, and the city, if it accepted the services, 
would be bound to pay for what it did receive, even though 
it woulda not be compelled to contime appellee in its ser. 
viee, The council hawing agreed upon #50.00 ae RX a 


reasonable Compensation, and the answer practically admit- 


ting that he was to have a quantum meruit compensation, 


we are of the Opinion it was the duty of the mayor to sign 
the warrant, 


Judgment. affirmed, 
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STAG OF LLEINOTS, | 2. 
SECOND DISTRICT. pe I. CurisropHer C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and aftix the 

seal of the said Appellate Court, at Ottawa, this thirty-first 

day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


: Clerk of the Appellate Court. 
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